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FOREWORD 


Asok Das was a living legend and became a greater 
legend after his death. From his Boyhood school days he fought 
against the colonial rule of the British Govt. He refused to salute 
the Union Jack while in Ravenshaw Collegiate School. And as 
such was rusticated from the school and therefore had to leave 
Odisha and go to West Bengal, Kolkata. In Kolkata he came 
across the revolutionaries of West Bengal and worked with 
them for freeing the Motherland from the colonial rule of the 
British. He fought all through relentlessly against persons and 
institutions in support of his own opinion when even he 
disagreed. He crossed swords against the feudalist Tyranny. 
Even right from the early days he disagreed with his father's 
views in many matters of public importance, while his father 
was in the helm of affairs of the Indian National Congress. He 
was a staunch supporter of the views of Netaji Subash Chandra 
Bose as regards achieving independence through revolution. In 
1938, in Haripura Congress Netaji Subhas Chandra Bose was 
elected as the President of the Indian National Congress. Again 
in January 30, 1939 Tripura congress, Netaji Subhas Chandra 
Bose was reelected as congress President defeating Pattavi 
Sitaramaya, Who was Gandhiji's nominee. This led'to a sharp 
difference of opinion on Policy matters between Gandhiji and 
Netaji Subash Chandra Bose. Netaji was not allowed to form the 
new working committee as such on April 29, 1939 in the 
Kolkata working committee and on protest resigned as the 
President of Indian National Congress. On June 23,1939 Subash 
Chandra Bose formed the Forward Bloc. Asok Das was a 
founder member of the Forward Bloc and he took charge of 
Odisha as its president as desired by Netaji with Dibakar 
Patnaik as his Secretary. Asok Das was a veteran freedom 
fighter and intermittently suffered Imprisonment in Puri, 
Odisha and Hazaribag, Bihar for a total period of 3 ¥ yrs. His 
student career was for this interrupted. As a student leader he 
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led the medical school strike and also organized Students' 
Federation in Odisha. After he joined the legal profession he 
relentlessly fought for justice for the common man, for the 
political sufferer and also those victimized for fighting against 
the estate rulers and the Zamindars. He became an expert in 
constitutional law as well as election laws and considered as an 
eminent jurist and a doyen amongst the lawyers of Odisha. 
After the First Odisha Assembly election held in 1952, he 
conducted the Election case on behalf of another veteran 
freedom fighter Binod Kanungo, against Rajkrushna Bose of the 
National Congress. He charged no fees for the same. Similarly, 
he conducted several election cases. He believed in value based 
politics, human values, socialism, enforcement of rule of law 
and goud governance and all through fought for establishing 
the same. In 1964, in a large public meeting held in the 
municipal ground at Cuttack, organized by the students 
agitating against police and corruption in Government, he 
advised to point their guns against the corrupt ministers and 
others for which on the 13"/14" midnight of October, 1964, he 
had to again go to Bakharabad Central Jail and suffered 
imprisonment. In 1967, when Asok Das became the Advocate 
General of the 1” non-Congress Government in Odisha, the 
Government appointed justices H. R. Khanna a sitting judge of 
the Delhi High Court as a Commission to enquire and report 
against the former Chief Minister and nine other ministers on 
allegations of corruption, favouritism, misuse of official 
position and power etc. As an erudite Advocate General he was 
ever law conscious, upright and never prepared to support any 
wrong action of the Government. His advice to Government was 
always sound, legal and forceful. He was a dominating figure in 
the government. He created history in constitutional cases and 
which will go down in the annals of history. 


My association with him is long and varied and 
although it was very close and intim ‘e. Asok Das Memorial 
Trust, founded by Mrs. Charu Devi (wite of Late Asok Das) and 
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The Universe successfully organized his memorial lectures. 
Shri Bipin Behary Ratho who was very close to Asok Das, was 
considered to be the President of Trust. Every memorial lecture 
was held gracefully, but I could not join some of the lectures 
because of my prolonged illness. In the mean while the Donor 
Smt. Charu Devi, so also Trustees, Srinivas Mishra (2) and 
Santosh Ku. Raychoudhury passed away. Thus there was lull for 
sometime. There after it wonderfully retrieved and Sri Byapti 
Patnaik and three others were inducted as to energize the 
Trust. Shri Bipin Bihary Ratho, in spite of his old age and bad 
health condition, took over the responsibility of re-organizing 
the memorial lectures on almost every month. Apart from 
distinguished audiences, the family members of late Asok Das 
as well as his erstwhile associates, like Sri M. S. Panda, S. N. 
Satpathy regularly attended the memorial lectures and 
rendered assistance. For arranging delivery of memorial 
lectures all the credit goes to Shri Bipin Bihary Ratho. The Birth 
Centenary of Late Asok Das is on 28" July 2012 and this was 
chosen to be the right occasion to release the Book ‘Asok Das 
Memorial Lectures” compiling the lectures delivered by 
eminent personalities. 


On behalf of the Asok Das Memorial Trust, I express 
deep gratitude to the illustrious personalities, who cordially 
obliged us and delivered their lectures, which are most 
valuable. I also express my gratefulness to all those attended 
the Lectures as well ‘as, those assisted us in successfully 
compiling the lectures. 


The rest partis History. 


Shri Girija Bhusan Patnaik 
Secretary, Asok Das Memorial Trust 
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ASOK DAS 
[A Biological Sketch] 


SmEt Chitrarekha Misra 


Asok Das was a versatile perscn. He was a rebel, a 
freedom fighter, an avid student of science, a social worker, a 
keen photographer, a brilliant Lawyer and above all a doting 
and affectionate father and a devoted and loving husband. It is 
very difficult to capture him in the few pages within which I 
have been asked to portray him. My task is more difficult, 
because, he was my father whom I loved and respected in equal 
measure. | have made an attempt to be as objective as possible 
in chronicling his life and achievements. 

Asok Das was born on 28" July, 1912 to Pundit 
Nilakantha Das and Smt. Radhamani Devi of Sriramchandrapur 
Sashan of undivided Puri District .His birth took place at his 
maternal grand parent's home. He was the eldest child and 
grew up surrounded by, grand parents, parents and a large 
number of close relatives from whom he received lots of love, 
affection and care. He was followed by a brother Dr. Bikram Das 
and three sisters Sharada, Indira and Rama. 

Pundit Nilakantha Das was one of the “Pancha 
Sakhas”and was very close to Pundit Gopabandhu Das. All the 
five sakhas (compatriots) were brilliant scholars, reformers 
and patriots. Pundit Nilakantha was the Head Master of 
Satyabadi High School which was founded by the Pancha 
Sakhas. Growing up in Pundit Nilakantha's house it was but 
natural for Asok to be influenced by them who passionately 
devoted their life to the cause of India's freedom and well being 
of the Indian people. From very early in life Asok joined the 
freedom movement working tirelessly and without fear for the 
freedom of India and for the well being of the people of Odisha. 
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Asok's rebel mind manifested very early when he was a 
student of Ravenshaw Collegiate School. During the course of 
flag hoisting ceremony in the School he refused to salute the 
Union Jack. Instead he unfurled the National Flag of India and 
turned his back to the Union Jack and commanded the 
assembled students in loud voice to ‘about turn’. As ifelectrified 
by the commanding voice all students made the about turn. All 
of them while saluting the National Flag, storted shouting 
slogans against the British Rule and praising India. The British 
Officer in charge of the School was visibly upset. The Head 
Master, Mr. Roy, who immensely liked Asok, tried to prevent any 
harm being done to him. He took aside Asok and suggested to 
apologise in complete privacy for the so called misconduct and 
ask for forgiveness. Asok stubbornly refused to do so. He was 
rusticated from the School immediately. This news was carried 
by all daily News Papers next day and spread all over Odisha 
like wild fire. People started writing poems about Nilakantha’s 
young son and about his bravery and love and respect for his 
mother land. He and his young followers were affectionately 
named Vanara Sena ( monkey brigade) and people started 
taking interestin the activities of this young revolutionary. 

The expulsion brought disruption to the studies of a 
bright and intelligent student. But at that time for Asok nothing 
was more important than freedom of his country. He continued 
his studies in Kolkata. He was sent there by his father to a friend 
Mr. Nagen Rakhit, himself a freedom fighter. During his studies 
in Kolkata his involvement in the fight for freedom was 
continued. He was jailed a number of times. Once he was jailed 
in Hazaribgh when his father Pt. Nilakantha was also in the 
same prison. The father, in jail, advised the son to give more 
importance to studies at that juncture of life. This apparently 
did not have much effect on the son. He continued his activities 
for the freedom of his country. 
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{n college life in St Xavier's, Kolkata he came in contact 
with a few revolutionaries and became an active Member of the 
Students Union. During the same period he was arrested on 
suspicion of being a terrorist. If convicted he would have been 
hanged. But charges were not framed. His very young and 
innocent looks and child like behaviour created a favourable 
impression in the minds of Police and they could not think that 
such an innocent boy was capable indulging in any kind of 
terrorist activity. Little did the Police know at that time that 
Asok's behaviour was contrived and deliberately put on to hood 
wink them. Later after passing the I. Sc. examination from 
Kolkata he returned to Cuttack and enrolled himself for B.Sc 
(Hons) degree in Science in Ravenshaw college .He selected 
Physics for his Honours subject. 

During the course of his studies in Ravenshaw college 
he came in contact with some hard-liners who believed that 
Gandhian Method was unlikely secure freedom for India in near 
future. They thought that freedom of the country has to be 
wrested from the British by force and not through non-violent 
method which Gandhji was espousing at that time. He went to 
Puri for preparing for his B.Sc examination. At Puri he came in 
contact with Sri Bhagawati Panigrahi, a great Revolutionary of 
that time and other senior Political Leaders like Sri Baidyanath 
Rath, and poet Sri Ananta Charan Patnaik. Asok found that 
these people had similar views in regard to the method which 
was to be adopted for achieving independence. All of them 
believed that India's freedom could be secured only through 
use of force. By this time Mr. Subash Chandra Bose had already 
created his Forward Bloc. The call of Subash Chandra Bose to 
sacrifice blood to secure freedom appealed to the young Asok, 
who joined the Forward Block much against the wish of his 
father who was a strong protagonist of Congress Party and an 
important Leader. This was also the beginning of the partying 
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ways between the fathur and the son in the matter of National 
Politics. Very often they were angry with each other and some 
time it resulted in shouting. 

A lot of funds were required to carry onthe activities. To 
secure funds Asok started coaching rich people's children. He 
and his compatriots started a restaurant where they generated 
money and also found a convenient shelter for undertaking 
their activities in complete secrecy. They took oath that if 
necessary they would sacrifice their life if needed, to achieve 
their goal of freedom. 

Pundit Nilakantha had started publishing a Newspaper 
from a Printing Press which he had named Nababharat Press. 
Around 1940 Asok was entrusted with the responsibility of 
managing that Press. For Asok this was God's gift. He was able 
to carry on his political activity in secrecy from that Press. 
Various pamphlets urging people to join the freedom 
movement were printed there and circulated clandestinely. 
Some of them were considered dangerous by the British 
Governmentas it was espousing the cause of National Freedom. 
Books eulogising Netaji Subhas Chandra Bose whose activities 
had been declared unlawful by the British Government by that 
time were printed there. He was an active Member of the All 
India Students Federation, along with Sri Bibhudendra Misra, 
Sri Surajmal Shaha, and Sri Gangadhar Mohapatra and had to 
courtjail several times for fighting against British Rule. 

The British Government had suspicion about the 
clandestine activities of Asok. He was jailed for five months in 
Cuttack Jail on suspicion of being an active Member of a Group 
which was indulging in unlawful terrorist activities. After he 
was released he resumed his work in the Nababharat Press. The 
British Government had a close watch on him and ultimately 
they searched the Press. During the course of the search a lot of 
incriminating documents were found and seized. A Book titled ' 
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Biplabi Subhash’ was found. In the book some of the sayings of 
Subhash was found which read some whatlike this-" Subhash's 
Guards will march through nerve centres of British 
Imperialism” These pamphlets, books etc had earlier been 
banned by the British Government. Asok was arrested and was 
lodged in a solitary Cell, in Cuttack jail as a dangerous terrorist 
and traitor. His punishment for this was to be either death by 
hanging or deportation for life for confinement in Andaman 
Island Jail. It was tough time for Asok. In other solitary Cells 
people either were waiting for hanging or for deportation. He 
however never lost his cool. He took everything with great 
equanimity. He used to read loudly romantic poems from 
Rabindra Nath Tagore’s books to lighten the minds of co 
prisoners in adjacent cells. 

Asok was being defended by eminent Lawyers of that 
time such as Mr. Harihar Mahaptra, Mr. Rajkishore Das (later 
elevated to the Benches of Patna High Court and Orissa High 
Court respectively) and Mr. Dinabandhu Sahu who later 
became the Advocate General of the Orissa High Court. 
Ultimately, he was acquitted of charges because of lack of 
sufficient evidence for conviction. The witnesses against him 
who were produced inthe Court were fully non-cooperative. 

In the late forties it became apparent that Netaji 
Subhash Chandra Bose would not return to India and the Allied 
Powers fighting against Germany, Japan and Italy were going to 
win the second world war. There were changes in the political 
climate of the country. Freedom was in sight although with 
partition of India. Asok decided to take leave from active 
politics. He had married in 1937 and had his first child a 
daughter ( myself ) in 1940 and a son in December 1941. It was 
time for him to take care of the family. He had received his LL.B 
degree in first class from Patna University in 1940. In 1946 he 
joined the Bar and became a junior to Mr. Dinabandhu Sahu 
who was at that time a prominent Lawyer of Orissa High Court. 
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Asok had married in 1937 in an illustrious family. His 
father-in-law Choudhury Radhanath Misra was a Zamindar of 
Bheda of Cuttack District. Choudhury Mishra was a true 
Gandhian and was a strong supporter of Quit India Movement. 
He was a social worker and had set up a High School in his 
village Bheda for the education of his people. This School was 
named after him after his death. He was also instrumental in 
setting up a dispensary in his neighbouring village Jaaipur 
which did not have primary health care facility. He took leading 
role for carving out a separate state of Orissa for the oriya 
speaking people who were part of the combined state of Bihar 
and Orissa. He was the Managing Trustee of the famous 
Sakhigopal Temple and also of Kapileswar Temple, 
Bhubaneswar. He was a Honourary Magistrate and often acted 
as a Jury during court trials. He was also Vice-Chairman of 
Cuttack District Board when Sri Gopabandhu Choudhury was 
its Chairman. 

Choudhury Misra who knew Pt. Nilakantha Das 
propsed the marriage of his younger daughter Charu with Asok. 
With everyone's blessings the marriage was solemnized in 
1937 when Charu Devi was only 12 years old. During that 
period child marriage in Brahmin family was the norm. Charu 
Devi came to her in-law's house two years after her marriage. In 
her, Asok found a devoted, loving and soft spoken wife who very 
soon with her charm and behaviour pleased everyone in the 
family. Decidedly, she had a sobering effect on Asok's 
revolutionary fighting spirit. Asok had been selected for 
admission in to a U.K. University for M.Sc. course in Physics. He 
could not secure the necessary finance to proceed to England. 
He was disappointed. In the company of his loving wife 
perhaps, he tried to forget the frustration of his failure to get a 
foreign degree about which he was very keen. He had intended 
to engage himself in research activities after the M. Sc. degree. 
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Butthatcould notbe. 

Pt. Nilakantha was a Member of Federal Assembly and 
had quarters both in New Delhi and Simla. After marriage, Asok 
worked as a photo journalist for some time. His father's 
position helped him to travel to Himalayas and he captured 
some of its most beautiful photographs. He was very fond of 
traveling. He also tried his luck with business. He with some 
friends had started salt extraction project in Chilika which 
apparently was very successful. 

For some time Asok was staying with the whole family 
at his ancestral house at Sriramchandrapur, Sakhigopal along 
with his brother and sister. He had rebuilt and remodeled the 
house. His youngest sister, Rama's wedding to a Lawyer from 
Puri Sri Dwarakanath Das, was celebrated at that house. Two 
other sisters Sharada and Indira had been married, Sharada to a 
Civil Engineer Sri Dandapani Rath from Berhampur and Indira 
to Sri Madhusudan Das an Electrical Engineer from Gop in Puri 
District. 

Although on surface things were going on smoothly in 
the family, there was an under current of difference of opinion 
between the father and son. One day it erupted and after a 
shouting match between the two, Asok left the house with his 
pregnant wife and three very young children. It iwvas tough time 
for everyone. The ego clash between two strong willed persons 
resulted in a lot of anguish for every member in the family. His 
mother was torn betiveen the love for his son and love, duty and 
respect for her husband. She was very much emotionally 
dependent on her first born child. But she could do nothing 
excepting bearing the anguish silently. Both father and son 
were adamant and did not relent. In this, some outsiders alivays 
fuelled the fire. The rift continued for long t\velve years. 

After leaving his house in Sriramchandrapur he left his 
family in father-in-law's house at Bhcda, came to Cuttack and 
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hired a house from where he earnestly started his legal 
profession. He joined the chamber of Sri Dinabandhu Sahu, a 
prominent Advocate of that time, as his juniour. While Asok was 
going through a turbulent period his wife and children were 
looked after by his father-in-law Choudhury Radhanath Mishra 
and mother-in-law Smt. Chandramani Devi. They were great 
support for Asok ‘during the period he was struggling to 
establish himself as a Lawyer. Fortunately for him, he became a 
very successful Lawyer in an unusually short period. 

Long twelve years passed. Pt Nilakantha was growing 
old. By 1955 Asok had fully established himself as a prominent 
Lawyer. He had by that time six daughters and two sons and it 
was time for having the upanayan ceremony of his two sons. 
When Asok went to inform his father-in-law about this 
Choudury Radhanath told him very clearly and firmly that he 
would not participate in the function if Pt. Nilakantha was not 
invited to the function. Asok went and met his father and 
requested him to perform the upanayan of his first son as Karta. 
Asok and Pt. Nilakantha, after this long separation must 
internally be longing for a reconciliation. Both set aside their 
ego clash and Pt. Nilakantha readily agreed to perform the 
ritual. Everything was forgotten. Immediately, the emotional 
bond between the father and son came like a flood. Both were 
united by love and respect for each other as if nothing ever had 
happened and the past twelve years never existed. The bondage 
remained tilt Pt. Nilakantha died. This also helped 
strengthening the bond between brothers and sisters and the 
entire family there after. 

Asok was a multi faceted personality. Apart from law he 
devoted a lot of time in reading science, art literature and even 
health related subjects like medicine and physical fitness. He 
ensured that his children should eat nutritional food and 
vitamins which helped them to build resistance to various 
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types of diseases. Although he was extremely fond of his 
children, he was a strict task master where their studies were 
concerned. There he never spared anyone. He was a very good 
teacher himself and very often taught the children. He had set 
apart every Saturday for his family when he would take them 
out for drive to places where every one enjoyed. He had 
elephantine memory. At a time when daughters were 
considered a burden on the family he and his wife treated them 
as if they were special gifts from God and were blessed. All the 
children, brothers and sisters were extremely fond of their 
parents and felt that their life and destiny were safe inthe hands 
of two special persons. He was very much attached to his wife 
and would depend upon her for all his personal needs. He never 
went anywhere without taking her along with him. This mutual 
love between the two continued till death did them apart. 

Law practice, family bond and up keep did not change 
the basic trait in Asok's character and thinking. Although he 
was a very soft spoken person he never tolerated injustice 
especially in the case of down trodden. In the 40s he had taken 
the leading role in organizing strike in the Ravenshaw College 
when Sri Bibhudendra Misra and Sri Nilamani Routray were 
denied permission to sit for B.A. examination because of their 
involvement in the freedom struggle. In 1964 the same spirit 
overtook him. He actively supported a strike by the Ravenshaw 
college students and instigated them to fight against the 
Congress Government in Odisha and to oust them from power. 
He was arrested and put in Cuttack Jail for some days till the 
Odisha Government accepted the demands of the students and 
strike was called off. f 

He was an educationist. For a very long time, nearly 
twelve years, he was associated with the Utkal University as a 
Member of Senate and Syndicate. He was the Dean of the 
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Faculty of Law. During this period he did a lot for the betterment 
of higher education system in Odisha. 

The Constitution of India came into force on 26 
January,1950. Soon after that Asok was the first Advocate in the 
Odisha High Court to move the Court for the enforcement of 
Fundamental Rights under Articles 226 and 227 of the 
Constitution. Some of the sensational and epoch making 
decisions in the cases argued by Asok in the Orissa High Court, 
upheld by the Supreme Court of India, still hold good to-day. As 
a matter of fact for a considerable period of time Asok had 
almost monopolized writ cases which were being filed in the 
Orissa High Court during that period. 

Asok's talents were not confined to writ cases only. He 
had complete mastery over all branches of Law such as Civil 
Law, Criminal Law, Labour Law, Election Law, Revenue Law, 
Taxation Law, Service Law, Insurance and Motor Accident 
Claims and which ever case he took he fought them with 
sincerity, his inborn intelligence, wit and above all, with his in 
depth knowledge of that particular Law. No wonder his 
percentage of success Was nearly cent percent. After the first 
General Election in 1952 all big political leaders of that time 
who had inherent faith and trust in him invariably assigned 
their Election cases to Asok who, as always, succeeded in the 
Court. For nearly three decades he continued to handle election 
cases of politicians, quite often free of charges. His reputation 
as the best expert in that branch of Law remained with him 
almost till his death. 

Asok had the extra ordinary calibre of raising intricate 
questions of Law particularly on maintainability and 
jurisdiction and bring such questions within the frame work of 
the Constitution of India. He successfully carried forward the 
same till their logical end. Thus attracting the attention and 
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appreciation of the judges as well as his clients. He was well! 
known for making out an arguable point out of nothing and 
carry the Law Courts and the judges in his favour. 

One of the epoch making Law which created sensation 
in Odisha and in India later was, a constitutional issue which 
arose when his father Pt. Nilakantha Das was the Speaker of 
Orissa Legislative Assembly. The coalition Government of 
Congress and the Ganatantra Parishad in Odisha resigned on 
21” February 1961 and the state came under the President's 
Rule with effect from 25" February 1961. Pt Nilakantha was the 
Speaker of the Orissa Legislative Assembly at that time. 
Although the Ministry resigned, he, did not resign on the advice 
of Asok. Asok raised a constitutional issue which was ultimately 
referred to the President of India for orders. Asok's opinion was 
that whenever the Legislative Assembly is dissolved, the 
Speaker shall not vacate or resign his Office until the first 
meeting of the newly constituted Assembly is convened. This 
interpretation of the provision of the Constitution by the 
illustrious son of his legendary father ultimately prevailed and 
later accepted as the correct Law for the rest of the Country. 

Asok was the Advocate General of Odisha from 18" 
March 1967 to 9" January 1971. He created history and an 
enviable record. The Adovocate General's office was declared 
as one of the Heads of the Department under the state 
Government. The administrative control of the Law 
Department was extinguished. The Advocate General was 
assigned the status of a cabinet Minister. A seat was reserved for 
him in the Odisha Legislative Assembly and the Advocate 
General could exercise the right to participnte in the 
proceedings of the Assembly without the voting power. He was 
provided with a special office room in the Secretariat near the 
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room of the Chief Minister. He was treated as the Principal Law 
Advisor to the Government. 

Asok had: several brilliant juniours who very ably 
assisted him in his office. These included Sri Srinibas Mishra, Sri 
Bipin Bihari Mohanty, Sri Pareswar Mohanty, Sri Bipin Behari 
Ratho, Sri Lingara}j Ratha, Sri D.P. Mohapatra , Sri Madhusudan 
Panda,Sri Surya Satpathy and Sri Ajit Rath, his sister’s son. All 
these Advocates did very well in life as very brilliant and 
successful Lawyers. Sri Lingaraja Rath became a Judge of the 
High Court and Sri D.P. Mohapatra, Chief justice of Allahabad 
high Courtand later a Judge of the Supreme Court of India. 

Asok was very fond of gardening. He grew various types 
of flowers in earthen pots. His rose flowers and 
chrysanthemums were beauty to behold. He was very fond of 
good food but was very careful about the quantity, always 
conscious of the health. In spite of every care taken he was 
diagnosed with diabetes in 1976. This was hereditary. He 
controlled the disease with oral medicine. This however did not 
deter him from working whole time and his reputation as a 
brilliant Lawyer continued till he breathed his last. 

Asok was taken ill in 1986 May and was admitted to the 
S.C.B. Medical College hospital at Cuttack. As his condition 
deteriorated he was shifted to the All India Institute of Medical 
Science in New Delhi. After a week he passed awav on 11" May, 
1986. He left behind his wife, six daughters and tivo sons anda 
host of admirers who mourned his death. He was accorded the 
State Funeral by the Odisha Government. 
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LAW AND SOCIETY 
Justice Shri P. B. Sawant 
The Function of Law 


Law is the foundation of all societies. Human being 
cannot live together without some rapport with each other. The 
understanding is implicit or explicit, but the terms of the under- 
standing are well understood by the members of the society. 
Even at the tribal stage of development, there had to be and 
even today wherever the tribes exist, there has to be an 
understanding between all the members of the tribe. The terms 
and conditions on which the members of the society come 
together and operate respecting the law that binds all of them. 
The law has to define the purpose for which the society exists, 
the manner in which the society has to be safeguarded and has 
to function in an orderly manner, so that the stability and the 
collective prosperity of the society are assured and the peaceful 
progress of every member is unhindered, without conflict of 
interests among the members. Whether the terms and 
conditions emerge out of an agreement among the members or 
are imposed on them by the powerful, is not relevant to the 
essential function of law which is to define the rights and/or 
obligations of the members of the society. 


The character of the society depends upon whether the 
rights and obligations of the members emerge out of the 
consensus among them, or are imposed upon them, and upon 
the nature of the rights and/or obligations. Accordingly, the 
Societies are broadly described as democratic or authoritarian. 
Those who do not accept the law laying down the rights and 
duties, may revolt against it, and if they succeed, may change it. 
The changed law may bring about another set of rights and 
duties. The chante itself may be brought about through law, if it 
permits, or else hy violent means. 
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The labels like democracy and dictatorship are, 
however, too broad and vague, and do not reveal all the facets of 
the societal life. Even a one party or a totalitarian regime 
describes itself as a democracy, while a free, liberal and 
plurali.t democratic society may in reality be an oligarchy of 
the affluent, as in a capitalist society. It is not, therefore, the 
political label of the society, nor the list of rights of its members 
solemnly affirmed by the law, that in practice determines its 
character, but the means and the opportunities available to its 
members to exercise those rights, and the nature of the rights 
and obligations. 


The rights and obligations keep changing with the 
change in law. Even when the existing order is thrown out 
either by legal means or otherwise, the new order has to be 
established and sustained, by making new laws. The changes in 
the existing order, or the change in the order itself, has 
ultimately to be sanctioned by law. Law is thus necessary to 
establish, promote and change a system, whatever its pattern, 
colour or object. Our ancient texts therefore appropriately 
called law as dharma, using the word not in its religious but 
sociological sense as one which sustains society. “Dharayati iti 
Dharma’. It is for this reason that the concept of law includes all 
rules of conduct binding on the members of the society, from 
the long standing customs and usages to the fundamental law of 
the land enshrined in the solemnly enacted Constitution of the 
country. 

Civiland Political Society 

Every society functions at two levels- civil and political. 
The civil society may have more than one social, religious, 
cultural or ethnic group. Every such group may have its own 
personal or civil law to govern certain matters such as 
marriage, divorce, «in cession, custody and bringing up of the 
children. This law is us much binding on the members of the 
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respective :rroups as the constitutional, criminal and common 
secular civil law applicable to the members of all the groups in 
the society. 


The civil society manages the non-political affair like 
education, religion, cultural and literary activities, sports, 
agriculture, industry, trade, commerce and business, labour, 
science, technology, communication, transport, media, the pro- 
fessions, the social service activities, etc. through the 
appropriate institutions. These institutions are governed by 
law internal rules that bind the operator and the operated. Ina 
free, pluralist society, their autonomy and independence are 
not interfered with and the changes in the political set up do not 
affect their functioning. On the other hand, they influence the 
decision and policy making of the political institutions, through 
their organised voice. 


The State, which is a permanent collective political 
entity of the people, works through three main institutions- the 
executive, the legislative and the judiciary. In a monarchy, the 
institutions are concentrated in one hand; the King. In a Repub- 
lic, their functions are distributed in three distinct institutions. 
Their respective jurisdictions and relations with each other, are 
governed by the Constitution which is the fundamental law of 
the society. It is fundamental because it applies to all the 
individuals, and all the institutions of the society-\wvhether civil 
or political. They have to work within its framework. It is the 
Constitution which lays down the goals and objectives of the 
society, and all individuals and institutions have to work to 
attain them. They cannot function inconsistently with them. 

The character of the society is also determined, by the 
extent and the degree to which the State is permitted, by the 
Constitution to interfere with the functioning of the civil 
institutions. The dictatorship or totalitarianism differs from 
democracy, by the extent of domination of the State over the 
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civil society and its institutions. The authoritarian State seeks 
to take over and govern the civil society and its institutions, 
through various means and devices. It perceives danger to its 
authority, from the free functioning of the civil institutions. 
More powerful the institutions more the curbs on it. The inter- 
ference is of course made by enacting the necessary iavvs. The 
Const: .tions of some free democratic societies also provide for 
such authoritarian rule, albeit for a temporary period, on the 
ground of a threat to the security of the society from internal 
and external forces. 


Law is necessary both for stability and smooth change. 
The relations between individuals and the State are governed 
by law. In a society, governed by the rule of law, and not by 
individual will and whim, everybody is subject to law, and 
nobody howsoever high he may be, is above law. Law has 
therefore to be certain, and unambiguous and known to all. At 
the same time it must be acceptable to the majority, if not to all. 
The efficacy of the law depends upon the willing obedience to it, 
by the people. A tyrannical law or a law which is opposed to the 
public will or interest, defeats its own purpose. It is observed 
only in its breach. Law has therefore, its limits. It fails, when it 
seeks to govern personal life and private morals or ethics. It is 
resisted, when it interferes with religion and spiritual practices, 
and cultural life. 


Law is however an instrument for bringing about non - 
violent social, political and economic reforms; and for making 
systemic changes. Even when the old order is thrown out by 
violent means, the new order is established and stabilised, only 
through the instruments of law. Force becomes necessary to 
bring about the change, when there is no legal leeway kept in 
the system, to make the change, or when the instrument of law 
is not accessible to those who want the change. Hence, to avoid 
changes through violence, many legal systems provide for 
reasonable legal means for change. The Constitution of the 
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country itself makes provision f 1 its own amendment. No law 
can be drafted, however fundamental it may be, to take care of 
all the present and future eventualities, nor can one generation 
tie down all future generations to its perceptions, of what is 
good and bad, right and wrong, advisable and inadvisable. Law 
has to change with the changing requirements and perceptions 
of the time. When the law falls far behind the needs of the time, 
it loses its utility, and is defied. Nor can the law be too ahead of 
the times. The people have to be mentally ready to accept it, 
otherwise it is resisted violently. Law has, therefore, to be 
always abreast of time, to meet the felt needs of the time. 


The Making of Law 


Who makes the law is as much important as the law 
itself. Its contents in practice are determined mostly by the 
draftsman. In a democracy, the people’s elected representatives 
inthe legislature are supposed to make the law. In a country like 
ours, where the legislators are elected by a majority of the 
illiterate voters and where many times, the elected suffer as 
much from legal illiteracy as the electors, to expect the legis- 
lators to understand all the implications of all the words and 
phrases in the legislation, is unrealistic. We in this country still 
follow the archaic language of the legislation which was 
introduced by the British. The legislation is further multiplying, 
and in the limited time given to the legislative business, the 
draft bills are hardly ever discussed in depth. On top of it, on 
account of the volatile situation of the modern day politics, the 
politicians are busier with other affairs which to them are more 
important for their political survival. Important legislations 
were passed many times, without discussion or in any case, 
without much relevant discussion. It is well known that apart 
from the departmental draftsman's own interest, many lobbies 
are always at work to influence the legislation. The Act that 
emerges is not therefore necessarily, the Act of the legislature. 
Many times, there were hurried eleventh hour give and take, 
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and ill-considered insertion of provisions, which destroyed the 
original intention of the legislation. 


In the ancient kingdoms and monarchies of this 
country, the laws were not made by one individual the King as is 
commonly supposed. Although the King was the legal source of 
the law and the sanction behind it, it is the Rajdharma as drawn 
up by the learned seers well-versed in law, which prevailed in 
almost all the kingdoms of the country, in the north and the 
south, the east and the west. The King made laws to cover 
specific issues and matters as they arose in his kingdom from 
time to time, but within the framework of the Rajdharma which 
was the Constitution or the fundamental law. Even these 
specific laws, were many times drawn up in consultation with 
the learned in the Raj Darbar. Although, this country was not 
politically united before the advent of the British, it was thus 
always united by the practice of the same Rajdharma 
throughout the country. The point is, the care bestowed on 
framing the law in our ancient kingdom was much more than in 
the present day democracy where more paraphernalia is 
available for the purpose. 


Law for What 


Having briefly surveyed the broad features and 
functions of law, we may now examine the question which 
arises uppermost in mind. Law for what ? This question 
includes within it, another question, Viz. law for whom? We may 
answer both the questions together. 


The ultimate aim of any civilised society, should be to 
assure every individual a life of dignity. The expression ‘'digni- 
fied life‘ is pregnant with both positive and negative content. 
Positively, it predicates the availability of all those means, 
facilities and opportunities which the individual must have, if 
he is to develop to his or her full potentialities, and to contribute 
his/her best to the society. Negatively, it implies the absence of 
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all obstructions, handicaps and discrimination which prevent 
the development of the full potentiality of the individual and his 
contribution flowing from it. In a society, where there exist vast 
sections of the people who are deprived of the means and the 
opportunities, the law has to play a positive role, to enable 
every individual to develop himself to his full height. Without 
such law, while more and more deprived will continue to suffer 
more and more, the haves will continue to prosper. There will 
be wide sacial. and economic disparities and imbalances, re- 
sulting in a few islands of prosperity in a sea of poverty. Such 
unequal development is bound to lead to social tensions, 
conflicts, crime and violence at a growing pace, and on an ever 
widening scale. As a consequence, the rule of law may collapse 
and the civilised existence of the society may itself come to an 
end. The constant increase in the crime and violence in both the 
developing and the developed countries at present abundantly 
proves the truth of this prognosis. 


The negative function of the law viz. the prevention of 
crime and the maintenance of law and order will in such 
circumstances protect only the haves, and work against the 
have-nots. That will create further resentment against the law 
itself, and may provoke a revolt against it striking at the very 
rootofthe rule of law. 


Good governance does not mean merely the 
maintenance of the law and order, but satisfying the reasonable 
needs of all. It is easy to enforce the negative law te prevent this 
and prohibit that. But it is difficult to ensure by law that 
everybody has the minimum to live his life with dignity. While 
the former may be ensured in a law and order State, the latter is 
possible only in a welfare state, which has to take positive legal 
measures for the benefit of the have-nots. 


The function of the law, therefore, differs from society: 
to society and in the same society from time to time depending 
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upon its social, economic and political conditions. The 
proposition that government is the best which governs the 
least, is valid only when all that is required for the government 
to do is to maintain the law and order. Where, however, only 
some have the means and the opportunities, and others cannot 
gain them unless affirmative action is taken, to enable them to 
possess them, the government has to take initiative, and adopt 
positive legal measures to arm the have nots with the enabling 
tools to fashion their future. In a society like ours, where a great 
majority consists of the have-nots, more governance becomes 
necessary. 


Our Constitution- the fundamental law of our country, 
lays down among others the goals and objectives of our society. 
They are binding on all institutions- civil and political, and all 
have to work to attain them. They are contained in the 
Preamble, and in the chapters on the Fundamental Rights, the 
Fundamental Duties and the Directive Principles. Briefly stated, 
they envisage the establishment of a socialist, democratic and 
secular republic where there shall be social, economic and 
political justice and liberty and equality of opportunity, and 
dignity of life for all. Every one shall enjoy all the civil and 
political rights, equality before law, freedom of religion and 
conscience, and freedom to pursue one's culture. The State 
shall endeavour to ensure, minimum economic rights to all, and 
to reduce social and economic inequalities, and concentration 
of economic power in a few hands. At the same time, all 
individuals and institutions are enjoined to develop a spirit of 
inquiry, and scientific temper and to endeavour to excel in their 
work wherever they may be. 


The directive principles cannot be enforced by the 
citizens, but they are fundamental in the governance of the 
country, and as such, the government can enforce them by 
makinglaws. 
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These goals and objectives are to be kept in mind by the 
legislature while making the laws; by the executive while 
implementing the laws, formulating its policies and 
programmes, and devising schemes and projects; by the 
judiciary while interpreting the laws and adjudicating matters 
before it. 


The irony of the situation is that, for want of means and 
opportunities, the vast majority of our citizens are unable to 
exercise their fundamental rights guaranteed by the 
Constitution. It is only the elite, who exercise them. For the rest, 
they remain on paper. 


Although, we have accepted democracy as our political 
way of life, for historical reasons, the institutions operating it, 
continue to be elite and undemocratic. They are managed and 
operated by the elite, and for the elite. The result has been that, 
the resources of the country are disproportionately 
appropriated by a few to themselves, at the expense of the rest 
of the society. And this is done through law. The laws, the 
policies and programmes are elite oriented. They are made by 
them and for their benefit. Even when the laws are made for 
others they are half - heartedly implemented by the 
bureaucracy which is again dominated by the elite. That is the 
major cause of today's malaise in this country. 


Here is therefore an instance where by the fundamental 
law of the country, the legal sovereignty and therefore the 
ultimate legal power, is vested in the people. However, because 
the real power in the society vests not in the people, but in a 
microscopic section of the society, the benefits flow 
undemocratically to the few. 


It is not therefore enough, that the society is governed 
by law. The law must be such as will cater to the needs of all the 
sections of the society. It must also be implemented to subserve 
those needs. In an unequal society like ours, the law must first 
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cater to the needs of those who are below the advanced sections 
of the society and concentrate on bringing the underdeveloped 
to the level of the advanced. The law has also to reduce the in- 
equalities to an extent, where no section dominates others, or 
exploits them socially, politically and economically. The law has 
thus toactas a lever anda leveller. 


The provisions for reservations in employment and 
elected bodies, have to be viewed in this context. When the law- 
and in our case the fundamental law, makes provision for such 
reservations, it seeks to perform the role of the lever and the 
leveler. The reservations are undemocratic in an equal society, 
but subserve the democratic principle in an unequal society. 
Without reservations in an unequal society, there cannot be 
democracy in practice. Without them, a section of the society 
will never be represented in the elective bodies or in the 
administration of the country. They will thus be permanently 
deprived of their participation in the democratic polity. The 
reservations by law, are therefore necessary for those sections 
of the society which but for the reservations, will not be 
represented in the respective bodies and at the respective 
levels. By its affirmative role, the law thus serves a positive need 
of the society viz. to make the democracy real in practice. 


Should an unjust law or system, or government be 
resisted by unlawful means? This is a question which is 
assuming growing importance every day, not only in this 
country but many other countries of the world. The racial, 
religious, linguistic, ideological and political groups are 
increasingly resorting to violent means against the established 
government and order. The answer to the question is both yes 
and no. Yes, if there is no legal means available, to change it 
through democratic process or if the democratic process is SO 
manipulated by the powerful in the society, that the legal means 
are rendered ineffective and infructuous. The unlawful means 
may also be justified if the yovernment or the majority tries to 
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suppress the rights of the people, or the minority, by preventing 
them from having an access to law. Where however there are 
legal means reasonably available, to make the change, and 
when the people or the minorities, are given fair and equal 
treatment, and there is no suppression of their rights and 
aspirations, a resort to the unlawful means is not only 
unjustified but undemocratic. 


A question may then be asked as to whether every 
ethnic, religious or linguistic group, or sub-nationality has a 
right to assert the right to self determination. The answer is no. 
Every sub-national group does not constitute a nationality. A 
few distinctive features do not make a group distinct from the 
rest of the nation. So long as further the group gets equal 
treatment as is available to the major group, its distinctive 
features are protected, and are in no way sought to be effaced, 
and it is not discriminated against in any manner, the group is 
not justified in claiming a separate independent political entity. 
Much less, is it justified, in resorting to unlawful means to 
achieve it? The majority is entitled to live, make progress and 
build the nation peacefully and without violent interference 
and interruption. To deny the majority it's said right, is 
undemocratic. 


The exercise of fundamental right by a citizen or a 
section of the citizens, cannot be at the cost of the fundamental 
rights of others. Such exercise is unlawful. The law is meant for 
all, and not for some, however legitimate the grievance of the 
latter. Even the lawful claims have to be agitated and secured by 
lawful means. To resort to unlawful means is to deny the rule of 
law. 


This in brief is the relation between Law and Society. 
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JUDICIAL ACTIVISM 
Justice Shri G. . Nanavati 


Judicial activism is one of the most noticeable aspect of 
development of law in the recent times, in the countries 
following common law. It has led to phenomenal expansion of 
power of the Indian judiciary. The last two decades have seen 
the pre-eminence of the Indian judiciary over the other two 
organs of the State, namely, the legislature and the executive. 
The legislature and the executive have been found lacking in 
providing responsible Government and the community has 
been calling upon the judiciary for redressal of its grievances. 


Itis this phenomenal growth and the manner in which it 
has grown have made it very much a matter of controversy and 
debate not only in India but in other common law countries 
also. In India it has become a very touching subject, as it is felt 
by the legislature and the executive that the judiciary is over- 
stepping the limits of its powers and has started exercising the 
powers and performing the functions reserved for the 
legislature and the executive under the Constitution. 


Till a few decades back judicial restraint and not 
judicial activism was the ideal accepted by the Courts. Strict 
legalism was the norm followed by the Courts. It was not that no 
activism was shown by the Courts earlier. It was, however, 
confined to creative interpretation of laws and granting of 
equitable relieves. When the Courts came across any legislation 
which was found to be defective or suffering from lacuna it 
interpreted the law by adding something to it or by giving a 
larger meaning to the words used therein with a view to see 
that the object of the act was not frustrated or that the 
legislation did not become ineffective. This positive approach 
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was a type of judicial activism. The Courts also sometimes 
extended application of the accepted principles to new cases. 
This limited use of activism was considered permissible in the 
name of justice or social necessity. But as one of the Australian 
Chief Justices , Sir Owen Dixon Said, at the time of his swearing 
in as the Chief Justice: 


“Close adherence to legal reasoning is the only way to maintain 
the confidence of all parties in conflicts. It may be that the Court 
is thought to be excessively legalistic. I should be sorry to think 
that it is anything else. There is no safer guide to judicial 
decisions in great conflict than a strict and complete legalism.” 


In India also, the first Chief Justice of India , Mr. Justice 
Kania, at the inaugural sitting of the Supreme Court had said: 


“It is not the function of the Court to supervise or correct the 
laws passed by the legislature. The Court tries its best to do 
justice between the parties but if a clear provision exists, it has 
to administer the law not make a new one.” 


Any further expansion of activism was considered dangerous 
and likely to lead to disastrous results. In the words of Mr. John 
Gava, an Australian Judge: 


“The worst result of activism is that the Judges may end up 
losing the public's faith in their most important attribute the 
perception that they are impartial referees deciding according 
to the rule of law. Australia is wonderfully lucky in this regard. 
Of course our judges are human, with all the normal failings. 
But they do deserve their reputation for fairness and 
impartiality. Losing that would be a tragedy.” 


But in the last two decades the High Court of Australia 
has rendered significant decisions of constitutional character 
which have the element of judicial activism. It has ensured legal 
assistance in many criminal cases involving indigent accused in 
order to see that they get a fair trial. It over-ruled the ancient 
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doctrine that marriage was of itself a defence to the complaint 
of rape by a wife. It has reversed nearly 150 years of decisional 
law in which it had been held that Australia was terra nullius 
when sovereignty was acquired by the Crown on British 
settlement. The Court held that Aboriginal and other 
indigenous people retained their native title to land until it had 
been lawfully extinguished. It has also of late resorted to a new 
implied constitutional right in certain circumstances to protect 
free expression about political, governmental and related 
topics. This has led to a great controversy in that country and 
also a debate as to whether these trend started by the 
“interventionist”. High Court deserves to be reversed. 


The constitution of the United States of America 
permits judicial review of legislative measures and executive 
actions. The Supreme Court of United States in exercise of that 
power has been indulging in judicial activism right from early 
times. It struck down various legislations and executive actions. 
It created an impression in the minds of some Judges that they 
were superior to the legislature. Reflecting that view Chief 
Justice Charles Evans Hughes of the American Supreme Court 
once remarked: “We are under a Constitution, but the 
Constitution is what the judge's say it is.” 


President Roosevelt vehemently criticised the 

American Supreme Court for its excessive activism and even 
said: 
“We have, therefore, reached the point as a Nation where we 
must take action to save the Constitution from the Court and the 
Court from itself. We want a Supreme Court which will do 
justice under the Constitution not over it. In our country, we 
wanta Government of Laws and not of Men.” 


Judicial activism was carried further under the 
leadership of Chief Justice Earl Warren. During that period 
Supreme Court gave many bold and courageous decisions in 


26 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


matters such as school desegregation, reappointment of 
unequal congressional electorates, prohibition of Christian 
school prayers, aid of parochial schools and restrains on police 
invasion of individual civil liberties. This judicial activism was 
criticised by President Nixon as “adventurism” of the Supreme 
Court. Even now the Controversy between the judicial activism 
and judicial restraint is going on in that country though after 
the appointments of Chief Justice Burger and Chief Justice 
Rehnquist it has cooled down as new more judicial restraint is 
shown. 


In England also the judicial restraint has given way to 
judicial activism in spite of the fact that it does not have a 
written constitution and it has traditional judicial deference to 
Parliament and to the Executive Government because of the 
notion that Parliament is sovereign and is a source of all 
Governmental power. In spite of that traditional belief, the 
judiciary in England in recent years has struck down many 
ministerial decisions on judicial review. This new trend led to 
major debate in the House of Lords in 1996. This confrontation 
between the judiciary and the Government over the power of 
judicial review has been viewed as having the effect of creating 
confusion in the minds of the public and, therefore, by way of 
caution Lord Irvine then said: 


“In exercising their power of judicial review, the judges should 
never give grounds for the public to believe that they intend to 
reverse government policies which they dislike. This is why I 
regard as unwise observations off the Bench by eminent judges 
that the Courts have reacted to the increase in the powers 
claimed by government by being more active themselves . It 
suggests to ordinary people the judicial invasion on the 
legislature's turf.” 


In India judicial activism has grown by leaps and 
bounds in the last 25 years. The Supreme Court and the High 
Courts have, by series of land mark Judgments given by creative 
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interpretations new dimensions to the constitutional and 
statutory provisions. They have evolved innovative principles 
and devised new tools to solve the complex social problems and 
satisfy the aspirations of the people for justice even where 
highly influential and powerful personalities gre involved. By 
adopting judicial activism it has given decisions on such 
matters as the right to go abroad, the right of privacy, the right 
of protection against solitary, confinement, the right not to be 
held in fetters, the right of an indigent person to have legal aid, 
the right of a speedy trial, the right against handcuffing , the 
right against custodial violence, the right against public 
hanging, the right in certain circumstances, to medical 
assistance and the right in certain cases to the provision of 
physical shelter. Today the position is that no activity of the 
State is beyond the judicial scrutiny by the superior courts of 
this country. It is not as if that earlier the Supreme Court did not 
resort to judicial activism but the intervention by the Courts in 
the matters of legislative and executive actions was restrained. 
Judicial activism became more vigorous after the Supreme 
Court decided to entertain public interest litigation. Even a post 
card written to the Supreme Court was regarded sufficient for 
the purpose of initiating an action, if it was a social cause. In 
Minerva Mills's case, the Supreme Court in the year 1980 did 
away with the requirement of standing of the party and gave a 
go bye to the principle of deciding constitutionality of 
legislation only as a last resort. The Supreme Court and the High 
Courts have thereafter evolved and applied innovative 
principles and given directions having legislative and executive 
character. The Supreme Court evolved the doctrine of 
prospective over-ruling and held that the law shall be regarded 
as valid till the date of the decision and invalid thereafter: In 
Kesavananda Bharati's case it has held that even parliament 
cannot change the basic structure of the Constitution. In 
Sampat Kumar's case it has held that the power of judicial 
review is a part of the basic structure of the Constitution and, 
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therefore , the Parliament cannot by amending the Constitution 
abrogate that power. By this decision, the power of Parliament 
to amend the Constitution has been greatly circumscribed. This 
view has been criticised on the ground that even though the 
Constitution itself gives to the Parliament power to amend the 
Constitution, the Supreme Court has, by so interpreting the 
Constitution , has itself amended the Constitution and 
disturbed the democratic set up . It is said that the Supreme 
Courtunjustifiably turned political cause in a legal problem and 
exceeded its legitimate jurisdiction. The proceedings of the 
Parliament and the State Assemblies have also been brought 
under control of the Courts. The decision of the Speaker to 
disqualify the members of the legislature was subjected to 
scrutiny by the Courts. Earlier this area was considered to be 
the exclusive field of legislature. In Ratlam Municipality's case 
the Supreme Court directed the Municipality to provide 
drainage system irrespective of the financial expenditure 
involved. In Nakara's case the Supreme Court not only directed 
the Government to frame a pension scheme but also to extend 
the benefit of it to its retired employees. In Rohtas Industries' 
case the Supreme Court directed the Government and the 
financial institutions to provide funds to the company for its 
revival and passed orders affecting the rights of the parties . In 
Pradeep Jains case, the Supreme Court framed a scheme and 
has controlled admissions in medical and engineering colleges. 
It has fixed quotas and made rules which really can be done by 
the legislature‘and the executive. 


In the Jain Hawala case the Supreme Court directed the 
C.B.L, and the Revenue authorities to fairly and properly 
conduct and complete the investigation against every person 
involved irrespective of their position and status, and without 
being influenced by them or the Govt. The supervision and 
control over investigation in this case thereafter did not remain 
with the Govt. even though the C.B.l., is subordinate to the Govt. 
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and works under it. Recently the Supreme Court on a public 
interest litigation gave directions regarding plying of buses in 
the city of Delhi . These are more in the nature of executive 
orders and directions. With the wider definition given to the 
word “State” now not only the Governmental actions but also 
the actions of universities , colleges, schools, municipality, 
banks, electricity boards and other organisations having some 
governmental! element or performance of public duty have 
been brought under the court supervision and correction. 
Thus, the power of judicial review has been extended by the 
Supreme Court and the High Courts in India over almost all 
legislative measures and executive actions. This extension of 
activism has evoked sharp criticism from many as it is felt by 
them that the courts have transgressed the limits laid down by 
the constitution and started exercising the powers and 
performing functions which are conferred by the constitution 
onthe legislature and the executive. 


The Supreme Court and The High Courts have 
expanded judicial activism by giving a wider interpretation to 
the articles dealing with fundamental rights and directive 
principles. The Courts have also interpreted article 226 and 32 
liberally and thus enlarged the scope of judicial review. 


In Royappa vs: State of Tamilnadu, the Supreme Court 
held that Article 14 does not embody merely the theory of 
classification of persons and things, but is a dynamic concept 
having an activist magnitude. It further held that when an act is 
arbitrary it is implicit in it that it is unequal both according to 
political logic and Constitution law and is, therefore, violative of 
Article 14. It has declared that the principle of non- 
arbitrariness pervades Article 14 like a brooding 
omnipresence. The word ‘arbitrary’ has also been diverting a 
wider meaning. According to the critics of this view what is now 
to be treated as arbitrary and what is not would depend upon 
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the subjective belief of the Judge. If view of the new dimensions 
given to Article 14 almost all the legislative. measures and 
executives actions including those of the State instrumentation 
have been brought within the purview of judicial review. The 
Courts have also enlarged the scope judicial review by widely 
interpreting the wordlife' in Article 21 . Life now does not mean 
merely animal existence or continued drudgér¥y.:It also means 
and includes those rights which make life worth living. Some of 
those rights spelt out are right to medical assistance, right to 
shelter, right to enjoyment of pollution free water and air. The 
Courts have also relying upon the directive principles inferred 
enforceable rights in favour of the citizen as regards 
performance of certain duties by the legislature and the 
executive and given directions for performance of the game. 
The critics say that in its enthusiasm to do social justice courts 
have readily agreed to deal with social and political causes. 
Mr.Andhyarujina in his book “Judicial Activism and 
Constitutional Democracy in India” has said: 


“To-day the superior Courts not only correct unreasonable 
conduct of the State but lay down norms of reasonable conduct 
for the State. These rules of conduct and schemes are akin to 
those made by administrative agencies themselves.” 


It has become ‘a matter of debate whether such an 
activist role by the Supreme Court and the High Court was 
contemplated by the framers of the Constitution. India is a 
democratic country and as in all democratic countries the 
elected representatives are supposed to represent the will of 
the people. For that reason the legislature in a democratic 
country has been assigned the power to enact legislation 
according to the needs of the society. In our Constitutional 
scheme we have also adopted the doctrine of separation of 
power and separate roles have been specified for the three 
organs of the State. Along with its traditional role of deciding 
cases in accordance with law, the judiciary is expected to be a 
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check on the legislature and the executive. But it was believed to 
be a limited check, limited to the extent of overseeing that they 
exercise their powers within the bounds of their jurisdiction. In 
this connection what Jawaharlal Nehru has said was: 


“Within limits no judge and no Supreme Court can make it a 
third chamber. No Supreme Court and judiciary can stand in the 
judgment over the Sovereign will of Parliament representing 
the will of the entire community if we go wrong here or there it 
can point it out but in the ultimate analysis where the future of 
the Community is concerned no judiciary can come in the way. 
And if it comes in the way ultimately the whole Constitution is a 
creature of Parliament.” 


The contrary view is well described by Justice 
Bhagawatiin one of his Judgments in these words: 


“In one case that it is necessary to assert in the clearest terms 
particularly in the context of recent history, that the 
Constitution is the Supreme lex, the permanent law of the land, 
and there is no department or branch of Government as beyond 
it. Every organ of the Government, be it the executive or the 
legislative or the judiciary, derives it authority from the 
Constitution and it has to act within the limits of its authority. 
No one howsoever highly placed and no authority howsoever 
lofty can claim that it shall be the sole judge of the extent of its 
power under the Constitution or whether its action is within 
the confines of such power laid down by the Constitution. This 
Court is the ultimate interpreter of the Constitution and this 
Court has been assigned the task of determining of what is 
power conferred on each branch of Government, whether it is 
limited, and if so, what are the limits and whether any action of 
that branch transgresses such limits.” 


But the premise on which our Constitution is based 
namely, that legislature and the executive will provide 
responsible and good governance has not been proved to be 
true. Mr. Andhyranjina in his book has described the present 
situation in these words: 
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“The executive has come to control the legislature; legislatures 
have ceased to be forums for any legislative debate at all, much 
less reasoned debate. The executive and the bureaucracy have 
become alienated from the electorate and are easily amenable 
to power brokers, pressure groups or influence of money. Law 
enforcement agencies have become demoralised, corrupt and 
indifferent. In short, it has been perceived by the people that 
there is a failure of responsible government all round’. “It is in 
proportion to the failure of providing responsible Govt. by the 
Legislature and the executive that the void is sought to be filled 
in by the community by resort to the Courts.” “Thus, the Courts 
are made to pass judgment on corrupt Chief Ministers as the 
legislatures cannot remove them. Unwise laws are sought to be 
set aside as legislatures have ceased to debate legislation or do 
not have the time or competence to consider their merits. Social 
and political matters are dressed up as legal problems and 
brought before the Courts as the people find it impossible to get 
those problems solved at the hands of the legislature and the 
executive. The complexity and number of social problems 
inability and indifference of the legislatures and executive and 
helplessness felt by the community in getting its problems 
solved at their hands, are the factors which have induced the 
Courts to accept the responsibility of dealing with such 
problems even though at times there are mainly of social and 
political nature. It is asserted that the Courts could not have 
remained a silent spectator and refused to accept that 
responsibility, which would have led to frustration of people's 
aspirations and loss of faith in the judiciary. These factors and 
others have provided enough justification for judicial activism.” 


Judicial activism has led to good development of law in 
the fields of civil liberties and human rights. It has proved very 
useful in matters relating to reduction or removal of pollution 
and preservation and improvement of environment. Even the 
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critics of judicial activism now do not seriously oppose activism 
by the Judges in certain types of cases. The real controversy 
nowis where it should end. 


No clear cut limits can be drawn. As justification for 
judicial activism is the need for it, it has to be resorted to when 
needed and should go so far as the need requires. But certain 
factors which indicate the limits to which the courts can resort 
to judicial activism are required to be kept in mind. In India we 
have a democratic set up. The basic premise of the democracy is 
that the elected representatives represent the will of the people 
and they know better the needs of the society. The government 
has to be by the people that are through their elected 
representatives. Therefore, only they should be regarded as 
better placed to know what legislations are required and what 
is good for the people. The judges who are only appointed 
persons can have only their subjective assessment and beliefs 
and they may vary from Judge to Judge. Therefore, judicial 
activism should not be carried so far as to interfere with the 
democratic functioning of the State. 


The need of the community being the justification, 
judicial activism should not be carried further than what the 
need justifies. The need has to be determined on the basis of the 
prevailing situation. The nature of the cause brought before the 
Court, its urgency and complexity and inability of the 
legislature or the executive to deal with it should be taken into 
consideration before resortingto activism. 


Certainty has always been considered as a virtue in 
matter of law. So also impartiality. Therefore, in matters where 
there is no data available for objective assessment and one is 
required or even otherwise likely to be guided by subjective 
satisfaction, activist approach should be adopted sparingly and 
with great deliberation and care. It is also to be remembered 
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that all judges are not equipped with the ability and 
competence or have sufficient experience to deal with matters 
which are in the domain of the executive. Lack of expertise in 
the subject must actas a limitation on the readiness of the Court 
to deal with it or to go beyond a certain stage. Activism should 
not be indulged in or carried beyond certain limits where the 
Court is likely to find itself in a position where its orders or 
directions are found not capable of implementation or where it 
has no effective control over their implementation. Judicial 
activism generates hopes in the minds of people and if the 
courts are ultimately found not able to satisfy those hopes then 
that is likely to be counterproductive, by ieading to frustration 
and loss of faith in the judiciary. The critics say that some of the 
scam matters entertained by the courts are now having that 
effect. 


By way of conclusion it can be said that judicial activism 
has come to stay, it can produce some good results and lead to 
creative development of law but even while adopting activist 
approach, due restraint must be exercised to see that judiciary 
also does not overstep its limits. 
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NEED FOR ALTERNATIVE DISPUTE 
REDRESSAL MECHANISM 


Justice Shri Arijit Pasayat 


I am happy to be amidst you today to share a few 
thoughts. Sri Asok Das was a legendary figure in the field of law. 
His sharp intellect, quick wit and command over various 
branches of laiwv made him a giant figure in Courts of law in 
contrast to his physical figure. My first appearance in the High 
Court was in December, 1969, just before Christmas holidays 
before the then Chief Justice G.K. Mishra and Justice S.K. Ray. It 
was the case of one Chandrahas Behera, who had been wronged 
by his superiors. | mention about him, because he was a victim 
of delays - both at the executive level and in Courts/Tribunals. I 
was told that he got justice after more than three decades. Being 
my first case, it made me nervous. | was forewarned that Justice 
G.K. Mishra was intolerant to lack of preparation. But felt, ] was 
well-prepared to get the writ petition admitted. After I started 
placing my case, Chief Justice Mishra looked atthe listto find my 
name and suddenly asked, “Are you’ in any way related, to late 
Viswanath Pasayat?” Before I could say anything late Asok Das 
who was then the Advocate General and sitting in Court replied 
that Il am his son. Then he whispered something to Justice N.K. 
Das (who was the Government Advocate) and left the Court. 
After few minutes, Chief Justice G. K. Mishra asked, “Yes Mr. Das 
he has made out a good case”. Justice N.K. Das in his usual fair 
style said, “Yes mv Lord it may be admitted.” Justice S.K. Ray was 
smiling throughout. 


I was at loss of words. A lawyer's first case means so 
much for him. When | came out, | saw Sri Asok Das entering the 
Court hall. He smiled at me and said, “Well done. I heard that 
this is your first case. If you continue the good work done today, 
you shall do well in profession”. I can never forget the people 
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who made my maiden appearance in Court memorable - Chief 
Justice G.K. Mishra, Justice S. K. Ray, Sri Asok Das and Sri N.K. 
Das. I am thankful to the members of Asok Das Memorial Trust 
for giving me this opportunity to deliver the Asok Das memorial 
lecture. 


It is often said that justice is blind. This is the Greek 
Goddess of Justice. She is blind folded and has a pair of scales in 
one hand and a sword in the other. It symbolises several 
important things. First the concept of equality and maintaining 
a balance in the administration of justice. It installs the idea that 
Courts must do justice by promotion of good faith and prevent 
the law from crafty invasions. Courts must maintain the social 
balance by interfering where necessary for the sake of justice 
and refuse to interfere where it is against the social interest and 
public good. Second, the power to punish the guilty. However, a 
note of caution has been administered by Courts about the 
extent of its power. In the celebrated Bandhua Mukti Morcha 
vrs. Union of India: AIR 1984 SC 802, it was observed by the 
apex Court that, the Court must even be conscious of the 
Constitutional truism that it possesses the sanction of neither 
the sword nor the purse. But increasingly, people have started 
getting a feeling that justice is not only blind butalso immobile. 


Lord Denning summarised the situation classically in 
his inimitable style as “Law's delays have been intolerable. They 
have lasted so long, as to turn justice sour". (Alien v. Alfred MC 
Alpine:1968 (1) AlN ER S543). 


Every citizen of this country has a right to seek speedy, 
inexpensive and unpolluted justice. He is waiting with 
expectation. Human hope has its limits and waiting endlessly is 
not possible in the current life-style. Courts, in spite of 
stretching to the limits of endurance, are over-burdened, 
under-staffed and infrastructurally ill equipped. 


One of the major factors responsible for increased 
pendency is the abnormally low number of judicial officer vis- 
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a-vis population ratio. While some of the small countries 
elsewhere have nearlv 100 judicial officers for millions of 
population, it is less than 12 in India. The expenditure made for 
judiciary is about 0.20 of the GDP compared to the lowest of 
about 4.6 inalmost all other countries in the world. 


As indicated earlier, dockets of Courts, all over the 
world, are exploding and thatis why the necessity of finding out 
Alternative Disputes Resolution Mechanism and resort to 
mediation has become necessary. It is an alarming situation, as 
revealed from a survey report, number of under-trial prisoners 
constitute about 73% of the total jail population. Many of such 
under-trial prisoners are involved in petty offences and are 
ready and willing to confess guilt, but cannot do so, unless a 
police report is filed against them in a Court of Law. Most likely, 
because of the petty nature of the offence, the sentence may not 
be heavy, and in most cases of first offenders, only fine may be 
levied. But, because of poverty and being under-privileged, 
they suffer incarceration. 


As is well known, the legal aid system is gaining 
acceptance in India. Lok Adalats are becoming increasingly 
popular. At the Lok Adalats, large number of cases is being 
settled with the consent of parties. After enactment of the Legal 
Services Authorities Act, 1987, orders passed at the Lok Adalats 
are treated as decrees/judgments/orders of the Court. The Act 
also provides for pre-litigation settlement, of course, with the 
consent of parties to the likely disputes. 


Legal Services Authorities constituted under Legal 
Services Authorities Act, 1987 at all levels are putting in their 
best efforts to ensure equal and speedy justice. But, as the 
Hon'ble Chief Justice of india has said - “We have miles to go - 
let us travel on the fast, track and say good-bye to slow- 
motion justice”, Laymen involved in legal problems are often 
confused and unable to understand the implications. 
Therefore, Hon'ble Mr. Justice S.P. Bharucha has said that Legal 
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Services functionaries can assist those who are unequal by 
making available to them legal advice of a competent person. By 
doing so, dual purposes would be served. First, of explaining 
legal implications of the situation and suggesting a course of 
action. Secondly, of preventing a proceeding in Court. When a 
person is made to understand the legal implications of his 
problem, he may realize that his case is not tenable and not 
pursue it. Even if he has some case, he may be persuaded to opt 
for a settlement through negotiations. Counseling and 
conciliation centres should now strive to play a larger role and 
legal aid, especially in civil cases, should, so far as is possible, 
not be sanctioned without first exploring the possibility of in 
amicable settlement between the parties. Stress is now bein 
laid on permanent Lok Adalats for the aforesaid reasons. D1: 
Martin Luther King once said that “means by which we live 
out-distance the need for which we live. Our scientific 
power out-runs our spiritual power. We have guided 
missiles, but mis-guided men”. If the judicial system is 
comparable with human body; the head would be a judge, the 
heart is the litigant and hands of the body are the lawyers, 
investigating and prosecuting agencies. In the Magna Carta, it 
was observed that no-one will ive sell, to no-one will we refuse 
or delay, right to justice. Article 39A of the Constitution of India 
mandates that the State shall secure that the operations of legal 
system promotes justice, on a basis of equal opportunity and 
shall, in particular, provide free legal aid by suitable legislation 
or schemes or in any other way to ensure that opportunities in 
securing justice are not denied to any citizen. Object behind 
Article 39A of the Constitution is to ensure equal justice which 
has been promised to all citizens and to guarantee equality 
before law, which has no meaning if a poor man, so lon: as he is 
unable to pay for legal services. This Article, therefore, lius to be 
used as an aid for implementation of Article 21. The 
Alternative Dispute Redressal system is worked out by 
organising regular Lok Adalats. The system has now taken deep 
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roots and has come to stay in order to sustain people's faith in 
the Courts, efficacy of judicial process and dispensation of 
justice. Strategic legal aid programmes play very important 
role. 


As a recent development, the most common form of 
dispute resolution is negotiation. Compared to processes using 
‘third parties’, negotiation has the advantage of allowing the 
parties themselves to control the process and the solution. If 
the parties themselves cannot bring out a solution and 
intervention of a third party is sought for, they cede some 
control over the process but not necessarily over the solution. 
As has been described by Stephen B. Goldberg, Frank E.A. 
Sander and Nancy H. Rogers in their very valuable book 
“Dispute Resolution’, “in fact, a critical distinguishing factor 
among the third party processes is whether the neutral has 
power to impose a solution or simply to assist the disputants in 
arriving at their own solution. The most common example of 
the latter is mediation the former is commonly called 
adjudication, whether performed by a Court or by a private 
adjudicator known as an arbitrator”. 


Mediation essentially is negotiation carried out with 
the assistance of a third party. The mediator, in contrast to the 
Arbitrator or Judge, has no power to impose an outcome on 
disputing parties. Despite the lack of teeth in the mediation 
process, the involvement of a mediator alters the dynamics of 
negotiations. The mediator may attempt to: 


a) Encourage exchanges of information. 
b) Provide new information. 


C) Help the parties to understand each other's views. 


( 

( 

( 

(d) Let them know that their concerns are understood. 
(e) Promote a productive level of emotional expression. 
( 


f) Deal with differences in perceptions and interests 
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between negotiators and constituents (including 
lawyer and client). 


(g) Help negotiators realistically assess alternatives to 
settlement. 


(h) Encourage flexibility. 
(i) Shift the focus from the past to the future. 
0) Stimulate the parties to suggest creative settlements. 


(k) Learn (often in separate sessions with each party) 
about those interests the parties are reluctant to 
disclose to each other; and 


(1) Invent solutions that meet the fundamental interests of 
all parties. 


Some contend that the mediator changes not only the 
dynamics of negotiations but also the outcome. Hence, they 
raise questions about the impact of the change, which parties 
tend to gain power? Which lose? Mediation does not always 
result in settlement. Mediators’ strategies vary widely. Some 
mediators attempt to focus the negotiations on satisfying the 
vital interests of each party; others focus on legal rights, 
sometimes providing a neutral assessment of the outcome in 
Courtor arbitration. Some encourage the active participation of 
both lawyers and clients; others exclude either clients or 
lawyers from the sessions. Some mediators endeavour to 
maintain neutrality; other deliberately become advocates of a 
particular outcome or protectors of non-parties' interests. 
Despite differences in approach or emphasis, experienced 
mediators tend to employ similar practices. There is no best 
way to mediate a dispute. Mediation techniques vary with the 
parties, the conflict and the mediation programme. Mediators 
traditionally enter disputes with little authority, so their ability 
to help bring about settlements, depends, in part, upon the 
willingness of the parties to accept the mediator. Mediators 
typically gain this acceptance by earning the parties’ trust, a 
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process that begins with the mediator's first interaction with 
the disputants and continues until mediation is concluded. 
Effective mediators play a number of roles and use a variety of 
techniques, but none is more important than being a skilled 
listener. Careful listening may provide mediators with an 
understanding of the dispute, but understanding has limited 
utility unless the mediator can somehow convey to the parties 
the fact that he knows the essence of the problem. At that point 
and only then can he expect to be accorded confidence and 
respect? ° 


Mediation can be divided into five stages: 

(1) Pre-mediation or getting to the table; 
(2) The opening of mediation; 

(3) The parties' opening presentations; 
(4) Mediated negotiations; and 

(5) Agreement. 


Until fairly recently it was generally assumed that the 
primary function of Judges was to decide cases. It is only in the 
last two decades or so that Courts have viewed substantial 
involvement as a primary function of the Judge and that the 
nation of the managerial- Judge has entered the judicial 
vocabulary. Quite aside from issues of congestion and delay, 
Judges are increasingly becoming aware of the advantage in 
certain cases of using Alternative Disputes Resolution 
technique to provide more satisfactory outcome than are 
possible through litigation. Thus, for many Judges, the question 
is no longer whether to encourage settlement but how best to 
do so. There are many ways in which cases in Court can get into 
Alternative Disputes Resolution methodology. Some statutes 
require that certain types of cases must go through a 
designated Alternative Disputes Resolution process, e.g. 
matrimonial disputes. 
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I must not be understood to say that settlement as a 
generic practice is preferably to judgment or which should be 
institutionalised on a wholesale and indiscriminate basis. It is a 
highly problematic technique for streamlining dockets. It is 
thought to be the civil analogue of plea bargaining as is used in 
criminal matters in several countries. Consentis often coerced; 
the bargain may be struck by someone without authority; the 
absence of a trial and judgment renders subsequent judicial 
involvement troublesome; and although dockets are trimmed, 
justice may not be done. Some say that Alternative Dispute 
Resolution implicitly asks us to assume a rough equality 
between the contending parties. It treats settlement as the 
anticipation of the outcome of trial and assumes that the terms 
of settlement are simply a product of the parties' predictions of 
that outcome. In truth, however, settlement is also a function of 
the resources available to each party to finance the litigation, 
and those resources are frequently distributed unequally. 


In the aforesaid background, both Bar and Bench have a 
significant role to play and without proper cooperation and 
assistance of the Bar, the Bench cannot arrive at a satisfactory 
result. It is an encouraging feature that the members of legal 
profession are increasingly extending helping hands unlike 
earlier days for early settlement of cases. It shows their anxiety 
to give an early end to litigation and to deliver quick justice to 
the litigants. It is often said that “Justice delayed is Justice 
denied”, But, it should not be ever misconstrued that early 
disposal of matters at Lok Adalats or by mediations attract the 
saying “Justice hurried is Justice buried”. Collective 
responsibility lies on both the members of the Bar and the 
Bench to see that there is prevention of unnecessary 
prolongation and protraction of litigation of justice. 


43 


Digitized by srujanika@gmail.com 


COMBATING CORRUPTION AND CIVIL 
SERVICE REFORMS 


Shri Gopal Chandra Nanda 
Introduction 


Her Excellency, the President of India in her address to 
the nation on the occasion of Independence Day, 2010 gave a 
clarion call to the people for zero tolerance to corruption which 
is growing like cancer posing a serious threat to Indian 
Democracy in particular and our nation in general. Earlier the 
former Prime Minister, Shri Atal Bihari Vajpayee spoke about 
zero tolerance of corruption that has bred contempt for the law. 
It is unfortunate that the issue of corruption has not been given 
due priority it deserves as a result of which it not only impacts 
day-to-day life of a common man but also it has retarded 
development on all fronts and shaken confidence of the people 
in the system and democracy as a form of government. Now, it is 
high time that we should address the issue of corruption with 
utmost sincerity and commitment at least for the sake of our 
posterity. In order to keep integrity of this country intact, we 
must not allow democracy to collapse. No other form of 
government can keep the country together in its diversity of 
language, culture, caste, creed and religion. 


India Today and Corruption 


Today India is not what it should have been after 63 
years of independence. We often proudly say that Indian 
democracy is alive. This is definitely not a proud achievement. 
We started with flying colours in 1947 with a solid foundation 
laid by Mahatma Gandhi, the man of the Century. As expected, 
Indian democracy should have been a vibrant one but 
unfortunately its growth has been retarded due to corruption at 
all levels According to UNO report 2006, 120 million houses 
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and 700 million people in India have not access to toilets and 
4.5 lakhs children die due to diarrhoea every year. In a 
particular area of Mumbai there is one toilet per 1400 people. 
Former President of India Mr. A. P.J. Abdul Kalam predicted by 
2020 India would be a super power. Hopefully, it will become, 
provided suitable measures are taken to fight the menace of 
corruption. It is a matter of shame that in terms of transparency 
India's position is 87" among 150 countries taken into account. 
On the contrary, it gives us satisfaction that India is perhaps one 
of the best 30 countries of the world from crime point of view. 
This contrast could be attributed to ‘white collar crime!’ 
committed by well to do people in the society and particularly 
by those who matter in different spheres of our day to day life. 
Former American President, Franklin had observed, “A man 
who has never gone to school may steal from a freight car but 
another who has university education may often steal the 
whole railway”. Looking into the experience of intelligence and 
enforcement agencies in India we may frankly say that India has 
become poor not because of high population but for consistent 
looting by corrupt politicians, traders and public servants. As a 
result our development compared to many other developing 
countries is rather slow. At the time of independence India's 
share of international export was around 2% and today it has 
come down to less than 1 % in comparison to more than 4 % of 
China. 


Alienation of People 


Because of corruption and other economic offences, 
there has been increasing gap between the people and the 
administration. Tribals and other backward people continue to 
feel neglected and in due course of time they have developed a 
sort of indifference toivards the nation. Crores of rupees meant 
for their welfare are being misappropriated by corrupt public 
servants and public functionaries in connivance with 
contractors and traders. We have not been able to provide them 
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their minimum needs in terms of food, shelter and drinking 
water. One third of the total population is still below poverty 
line. Reportedly 300 millions of Indians go to bed without their 
night meal, 4.5 lakhs of people die every year due to TB, 30% of 
the population in Delhi do not have toilet, and 50 % population 
of Mumbai live in slums. This dismal profile of our nation will 
speak volumes of our democracy but the fact remains that 
democracy provides the most conducive atmosphere for 
development. In fact 42 out of the 45 developed countries of the 
world have democracy. 


Magnitude of Corruption 


It is difficult to compute quantum of corruption in our 
public services. But certain statistics published in news papers, 
magazines and reports give a very depressing account of 
corruptior: und circulation of black money. Since 1990 onwards 
scams in diff: rent sectors have harmed our economy beyond 
repair. Stock F ‘change Scam, Telgi Scam, Fodder Scam in Biha, 
Housing Society Scam in Maharastra, last Common Wealth 
Games Scam and 2G Spectrum Allocation Scam are classic 
examples of corruption at the high level adequately exposing 
inadequacy in the system and callousness of our leaders. In fact, 
corruption is yet to be taken as a serious issue and as such no 
immediate solution or relief is in sight. One stamp paper scam 
involving more than rupees 30 thousand crores is more than 
adequate to take care of all the properties involved in crimes 
like theft, burglary etc. for about 20 years. The nation lost about 
rupees 4 thousand crores due to stock exchange scam a few 
years ago. The worst scam came with manipulation of 2G 
Spectrum Allocation causing loss to the exchequer to the tune 
of Rs. 1.76 lakh crores which is eight times India’s total health 
budget, three times the education budget, equivalent to 3% of 
our GDP, equal to our defence budget and one third of our 
annual tax revenue. NPA of public sector banks is said to have 
crossed rupees one lakh 50 thousand crores. According to Shri 
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N.Vittal, former CVC, about 30 to 40 % of sugar and food grains 
in PDS go to black markets. In fact, Rs.5000 crores out of 
Rs.15,000 crores subsidy are misappropriated by 
unscrupulous traders and middlemen. Proportion of black 
money is said to be more than 40% of our GDP. In fact, a parallc! 
economy is running in this country causing serious imbalance 
in our national economy. Corruption is anti poor, anti-economic 
progress and anti national as pointed out by Mr Vithal. It 
reduces productive investment and growth. Corruption 
negates the rule of law. Confidence in the system is shaken. 
Investors run away. Corruption leads to inflation. It is believed 
that we are paying an invisible tax of around 20% on each item 
available in the market on account of corruption. Growth in 
GDP could be much higher if corruption level is brought down 
to that of Scandinavian countries. 


A new study by an international watch dog on the illicit 
flight of money from the country concludes that India has been 
drained of 462 billion dollars between 1948 and 2008. That 
amounts to nearly 40% of India's GDP as on end of 2008. 
According to Global Financial Integrity illicit financial flows out 
of India are growing at the rate 11.5% a year. GF avers that by 
no stretch of imagination is its calculation insignificant more so 
when viewed against the country's existing external debt at 
nearly 230 billion dollars. “It means India could not only have 
avoided contracting less debt or even paid it off, another half 
also would have been left for poverty alleviation or economic 
development” says Mr. D. Kar of GF!. If capital outflows were a 
child of the independence era, the problem came of age in the 
year after reforms kicked in. Nearly 50% of the total out flows 
occurred since 1991. Around a third of the money exited the 
country between 2000 and 2008. The perpetrators of illicit 
outflows are highest net worth individuals and private 
companies. According to Mr. Kar, “In the absence of good 
governance and poor institutional oversight, the desire for 
hidden accumulation of wealth drives more of such transfers. 
Sure, black money is there in most countries but if it wvorsens 

47 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


poverty, robs human rights and drives centrifugal forces such as 
naxals, it becomes a problem that can no longer be ignored.” 
Recent data published in newspapers reveal that in Swiss Bank, 
Indians have the highest deposit of black money in comparison 
to any other country in the world. Every year about 80 
thousand Indians visit Switzerland and out of them 25,000 visit 
frequently. It is believed that with 40% of the black money 
deposited in the Swiss Bank, there will be no need to borrow 
money from World Bank or IMF If we get buck the entire 
amount, we may have a tax free budget for 30 years. In fact, the 
problems of poverty, poor infrastructure, unemployment, 
health, accommodation etc. can be solved if Government of 
India succeeds in persuading the bank management to hand 
over the entire deposits tous. 


A Serious Problem 


Corruption was there in the past even in ancient India 
but it was not a serious problem. Corruption exists in all the 
countries in varying degrees. In some of the Western countries 
like Denmark, Belgium, Finland, UK and France though crime as 
such is a big problem corruption is not there. The people who 
matter in the society are more or less free from corruption. It is 
not a serious problem for them. But in our context it is a big 
issue because our economy cannot afford it. According to 
Economist Mr. Kausik Basu, “Faster economic growth is not just 
a consequence of appropriate economic policy, savings rate, 
human capital and fiscal deficits, but the level of honesty in the 
citizens”. In South Asia, where 515 million people are in abject 
poverty, combating corruption amounts to saving human lives, 
since corruption “literally snatches food away from the mouth 
of the poor”. So far as our country is concerned the issue of 
corruption is the issue of alleviating sufferings of one third of 
the population deprived of basic needs. 


Legislature, Judiciary and Executive are the three 
pillars of democracy which are supposed to carry forward the 
nation and its democracy. Unfortunately no one can claim that it 
is totally free from corruption. 
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As far as Legislature is concerned many undesirable elements 
including anti socials, criminals and known corrupt people 
somehow manage to get elected as our honourable public 
representatives and their number is alarmingly increasing over 
the years. Their objectives are very clear. The provisions of 
Prevention of Corruption Act 1988 are also applicable to them. 
But the Parliamentary and Legislative privileges provide them 
certain amount of immunity against the prevailing Anti 
Corruption Laws. Because of their privilege, position and 
influence actions taken so far against such elements are too 
meager to have the desired effect. In the absence of an 
Ombudsman at the Center and effective Lokpals and 
Lokayuktas in the States political corruption has created a 
disturbing situation in the country. Unless there is strong 
political will and a national consensus to contain corruption 
and corrupt people by way of electoral reforms and suitable 
amendment of Parliamentary / Legislative privileges, situation 
is not likely to improve. 


Judiciary and Corruption 


As regards Judiciary there is no visible arrangement to 
tackle internal corruption. The constitution has envisaged 
independence of Judiciary and as such any attempt to deal with 
corruption by the Anti Corruption Agencies is not appreciated. 
With prior permission onlv inquiry or investigation can be 
initiated under the Prevention of Corruption Act against the 
members of Judiciary from the lowest level to the highest one as 
all of them come under the definition of ‘Public Servant’. There 
is need for an effective Internal Vigilance Machinery to deal 
with the corruption in Judiciary. 


Executive Corruption 


As far as Executive wing is concerned, corruption is 
very wide spread covering all levels. Ordinary people in the 
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country feel harassed in their day-to-day life due to corruption 
by members of the Executive as they have the maximum 
interface with the public. They are the people who deal with 
development, supply of essential commodities, procurement, 
development work etc. They are the people who handle most of 
the funds allocated for the welfare of common people. The 
members of the AIS and Central Services are parts of the 
bureaucracy in this country, occupying high positions in 
different spheres. Unfortunately members of bureaucracy are 
accused of being ineffective, corruptand anti-people. 
High Priority 

Corruption needs to be given priority it deserves. 
Somehow, so far we have not been very serious about this 
problem which is gradually going out of control. There is a 
feeling that many so called important people desire that 
corruption should continue as benefits are accrued to them and 
their successors for generations. We need to learn from the 
nations like Singapore, Hong Kong, Bulgaria, Thailand and 
Malaysia where the position is visibly improved or improving. 
The position of Hong Kong was as bad as India during the 
seventies of the last century. Before collapse of their trade and 
commerce due to corruption they firmly decided to come out of 
it and they have done it. By creating an Independent 
Commission for Prevention of Corruption comprising 
Enforcement Wing, Education Wing and Pievention Wing. 
Today Hong Kong is one of the most transparent countries in 
the world though in the meanwhile it has been merged with 
China. Similarly due to the determination and consistent efforts 
to curtail corruption, Singapore has become one of the five best 
transparent countries of the world. If they could do it why can't 
we? This transformation in Singapore was possible due to 
political will and leadership of Lee Kuan Yew and his consistent 
efforts. Similarly, Britain itself was not known as a corruption 
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free country in the 19" century. This is what Dr. C. P. Srivastava 
writes in his book, “CORRUPTION - INDIA'S ENEMY 
WITHIN” (Page 86). The suggestion of Dr. Srivastava should be 
seen in the context of how the Prime Minister of Britain, 
W.E.Gladstone vas able to bring about probity in public life. 


“Time for action to arrest and reverse this trend is here 
and now. What is needed is a new well thought out programme 
for national regeneration on the basis of shared ethical valuc 
and for the reconnection of all the people to the ideal of 
transparent integrity in governmental administration as well 
as in all aspects of political and public life. To fulfill its rightful 
destiny in the new millennium, the country will have to find 
ways to move towards an honest and ethics-based polity, an 
efficient, and compassionate and corruption free 
administration and bureaucracy and a responsible and value 
based society. 


Other democratic countries have come outofa virtually 
intractable state of corruption by adopting and implementing, 
with courage and determination, a carefully conceived 
programme involving fundamental changes in the electoral 
system as well as in the governmental administration, 
especially in the public services. For example the United 
Kingdom whose public servants were notoriously corrupt in 
the 18" century made a transition across barely 50 years to a 
regime of extraordinary public probity. This was achieved 
primarily because of the visionary leadership of the liberal 
party under W. E. Gladstone who first in his capacity of 
Chancellor of the Exchequer in 1850s and later as Prime 
Minister, four times during the period 1868 to 1884 initiated a 
string of reform measures. The purpose of these measures \vas 
to abolish practices with payment of commissions in the army, 
to define admission to a non partisan civil service, to replace 
fees by salaries in public offices, and to set up systems of 
financial scrutiny by Parliament.” 
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India immediately after independence did not have any 
serious problem on account of corruption. This country was 
ruled by eminent statesmen like Pandit Nehru, Sardar Ballav 
Bhai Patel, Lal Bahadur Sastri and few others of similar calibre 
and staturc. Nation and pcople were always in their minds and 
they were rendering service to the country above self. There 
was sharp deterioration in politics and administration fi'om 
1970 onward. Many people with ulterior motive entered 
politics and their sole objective was to accumulate wealth for 
generations at the cost of the country and its people. They have 
become so powerful that they do not allow any political will to 
emerge to address the issue of corruption. Currently there are a 
few good and honest leaders, though unfortunately there is no 
statesman. But they are not in a position to make much dent in 
containment of corruption in administration in particular and 
public life in general. Now the time has come to make a 
beginning and in this connection new generation of youngsters 
will have to apply their mind and come forward to confront 
corruption and corrupt people head on in order to secure their 
future. 


Reforms 


1. Existing infrastructure of Anti-corruption agencies like CBI 
and State Vigilance are too inadequate to cope with the problem 
on account of corruption. Registering around 4000 cases per 
annum which is too small a figure will not create the desired 
deterrence. Due to lack of resources investigations take too 
long time. In the absence of adequate number of courts cases 
take 5 to 25 years for disposal from trial. Rate of conviction is 
not up to the mark. Due to abnormal delay witnesses are often 
gained over. Investigating officers due to old age, disease and 
death are not available for recording their statements. There is 
need for strengthening the infrastructure of the enforcing 
agencies as well as Courts. In Orissa for example there are only 
6 SsP, Vigilance covering 30 Revenue Districts of the State. 


52 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


Hardly 350 criminal cases are registered with the available 
resources though there is scope for registering large number of 
cases against public servants particularly at higher level. It is 
needless to say that any amount invested on anti-corruption 
activities is bound to pay rich dividends. In fact, duc to vigilance 
action and consequent transparency in tendering, in the recent 
past State Government have been able to save lot of funds in 
finalization of contracts in the departments like Water 
Resources, Rural Development and Works. 


2. Most of the cases of State Vigilance organization are 
registered under P.C. Act, 1988 and few under IPC sections like 
409, 467, 468, 471 etc. The Prevention of Corruption Act 1988 
is an effective law and it can take care of every corrupt person 
associated with the government or funds provided by the State. 
Anybody who is discharging public duty is taken as a public 
servant. But this law could be improved by amending the 
provision pertaining to prosecution sanction in respect of office 
bearers of NGO who are entrusted with Govt. funds under 
various schemes. Under the said law sanction is required to be 
taken from the appointing authority. Since there is remote 
possibility of getting such sanction from the NGOs, such cases 
are not entertained for practical reasons. 


3. Under Section 19 of the P.C. Act, protection has been given to 
all public servants against possible harassment by the Anti 
Corruption agencies. But this is denied to the public servants 
who superannuate and as such ceases to be public servants. 
This omission in the law appears to be unfair. We understand, 
Government of India has taken a decision to initiate required 
amendmentin the P.C. Act 1988. 


4. Conduct Rules for Central Government as well as the State 
Government employees include inter-alia rules pertaining to 
submission of Property Returns and intimation from time to 
time as to receipt and disposal of property both movable and 
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immovable. The existing arrangements in the State as well as 
the Center for monitoring enforcement of these rules appear to 
be inadequate. On the ground of secrecy there is no public 
scrutiny of such statements. Therefore, unscrupulous Public 
servants take advantage of this and try to legitimize their 
income from dubious sources. In order to take legal action it 
would be considered desirable to enclose with the property 
return the annual 1.T. Return for necessary scrutiny and 
comparison. This documentation is relevant anc! necessary 
particularly during investigation of cases if regislci wc against 
them. Now the term ‘known sources of income’ has been 
defined under the P.C. Act, as income from lawful sources duly 
intimated to the appropriate authority as per law, rules and 
order: Any income not covered by this definition will be deemed 
as black money. 


5. Strengthening of Lokpal in the State and creation of 
Ombudsmanat the Center 


There is no Ombudsman at the Center where as some 
States have Lokpals and Lokayuktas. The powers given to the 
Lokpals and Lokayuktas appear to be insufficient to achieve the 
desired objective. Some Lokayuktas/Lokpals are mot 
empowered to take up cases sSuo-moto against a VIP without an 
affidavit. Moreover, there is need to provide necessary 
investigating team for the purpose of taking up enquiries and 
investigations. 


6. Internal Vigilance Machinery 


There is a general perception that CBI and State 
Vigilance will take care of corruption in the Country by 
conducting enquiry and investigation against corrupt public 
servants. But this is not correct. According to Santhanum 
Committee Report the primary job of Vigilance is that of the 
authorities of the concerned department or organization. In the 
Govt. of India the Internal Vigilance Machineries are better 
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organized and they have been doing reasonably well under the 
over all supervision of CVC. Apart from keeping a vigil on 
officers of doubtful integrity they also ensure enforcement of 
conduct rules. CVOs keep watch on the activities of such 
elements in order to keep them away from sensitive 
assignments. But this arrangement in the State is almost non- 
existent. This is a full time job which should be assigned to an 
officer of proven integrity and appropriate status. In the recent 
past Orissa State Vigilance with the approval of the Government 
has given a proposal to four important departments namely 
Panchayati Raj, Rural Development, PWD and Water Resources 
to create their own Vigilance set up with full legal powers to 
investigate cases of corruption under the overall supervision of 
the State Vigilance Directorate. But this is yet to be complied 
with. In the same proposal it has been suggested to set up 
special courts to try the persons charge sheeted in reasonable 
time. If every year in the above department's 30-40 persons are 
prosecuted in the Court, it will have a tremendous impact 
particularly on the fence-sitters. 


7. Special Courts for Special People 


Members of All India Services, Heads of Departments, 
high ranking political functionaries and other high ranking 
public servants involved in corruption cases deserve to be 
tried in Special Courts which will have far reaching deterrence 
on the entire administration. Such people take full advantage of 
the abnormal delay in trial and continue in service or office till 
retirement and enjoy all the powers and perquisites attached 
there to. Delay in disposal of cases somehow creates an 
impression in the minds of people that nothing will happen to 
the big people involved in corruption and looting of public 
funds. Fortunately, in Orissa such a Law has been enacted to 
expedite trial of high ranking public servants and political 
functionaries with provision to forfeit this property in excess of 
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their known sources of income during the stage of investigation 
or trial. Government of India is yet to enact such a law despite 
recommendation of the Law Commission. 


8. Recruitment 


Members of All India Services and Central Services 
provide leadership in the Indian bureaucracy. Proportion of 
corrupt people in such services is alarmingly increasing. Many 
of them for their indifferent conduct are not acceptable to the 
people. In fact, they are not people friendly. There is lack of 
commitment on their part which is quite disturbing. There is a 
feeling that the All India Services are not in a position to meet 
the expectations of the people. The average age of recruitments 
in the AIS is around 27-28 which is definitely on the higher side. 
Like in the Army, Air Force and Navy there should be 
recruitment to catch them young. Most of the young men 
recruited are definitely brilliant being products of IIM, IIT, REC 
etc. Now quite a few of them leaving lucrative jobs in corporate 
sectors or with multinationals join civil services with paltry 
salary. It is said that good numbers of youngsters prefer civil 
services for status, dowry and corruption. If it is to be believed, 
the amount of dowry is to the tune of rupees 2 to 5 crores. With 
this amount of dowry nobody should expect such people to 
maintain integrity and serve the people. Moreover, sizeable 
proportion of youngsters in the Civil Services were known book 
worms during their college days. The existing examination 
system also suits them. It is a known fact that book-worms in 
colleges and universities are generally timid, impractical, 
careerist, unsociable and selfish. Such people after joining the 
services are not expected to be different. But the fact remains 
these characteristics are definitely repugnant to what are 
expected of an ideal Civil Servant Therefore, it is necessary that 
Human Resource experts should devise a method of 
examination to recruit right kind of young menatthe right age. 
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Government of India recently appointed a Committee 
under the Chairmanship of Sri P.C. Hota, former Chairman, 
UPSC to bring about changes in the recruitment procedure in 
All India Services. This Committee has rightly recommended to 
give emphasis on attitude of the candidates appearing in the All 
India Service examinations. It was also recommended to pick 
up such candidates just after completion of +2 and give them 
separate education and training to develop right kind of 
attitude for civil service. This proposal is yet to be accepted. 
However, UPSC has, meanwhile, brought about some changes in 
the examination procedure to select candidates with right kind 
of attitude to become good public servants. 


9.Training 


Itis unfortunate that from the day one probationers are 
made to enjoy Five Star comforts in the training institutions. 
The entire salary is practically spent for messing, dress and 
party expenses. During the training course they somehouv get 
the impression that the salary is too inadequate for a decent 
living. Thus there is perhaps scope for changing the 
environment of the training institutions to inculcate in the 
minds of the trainees that their living should be simple but their 
thinking should be high. 


10. Promotion and Compulsory Retirement 


So far as states are concerned promotion is a must 
unless there is something adverse in the service records. Hardly 
anybody is adversely reported. A very few officers are prepared 
to give unpleasant remarks against their oivn colleagues. Up to 
a certain point promotions could be a matter of routine but at 
the higher level very good or outstanding among them should 
be promoted, as is done in the Govt. of India. The non- 
performing bureaucrats need to be weeded out. The officers 
involved in corruption cases and charge sheeted for 
prosecution must be eliminated in the public interest at the 
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earliest possible without waiting for the verdicts of the Courts, 
which vill take care of their criminal misconduct in due course. 
Since compulsory retirement is not a punishment according to 
the Apex Court, it should be liberally resorted to in deserving 
cases by amending the existing rules. Somehow, the provision is 
very rarely used. 


11. Departmental Action 


This is a neglected area Which deserves to receive more 
attention. Recommendations of Anti-corruption agencies are 
often deemed as an unnecessary interference and as such are 
not well received. There is need to streamline the machinery to 
effectively deal with departmental enquiries and ensure 
punishment to the guilty. 


12.ACR 


The existing ACR system could be further improved for 
more accuracy in assessment. In the integrity column there 
should be provision for grading like upright (honesty+ courage 
to resist pressure), honest, dishonest and integrity-doubtful. 
There should be a column to record about the reputation of the 
officer. Reputation could be categorized as Highly reputed, 
Good reputation and ill-reputed. As suggested by the 
committee headed by Lt. General Surindernath there should be 
arrangements for secret verification about reputation of the 
officers through some eminent persons. While deciding 
promotions, foreign training or important assignment general 
grading of the officer, integrity and reputation must be looked 
into. 


13. Use of Information Technology 

Now we have the advantage of Information Technology 
which will be of immense help in the fields of communication, 
office management etc. In fact, corruption has been reduced to 


a great extent in the Indian Railways in reservation of tickets 
due to installation of computers. Right to information if 
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introduced will definitely provide better scope for 
transparency in all Govt. activities. Internet could be of great 
use in advertisement of tenders, recruitment, disposal of Govt. 
prop.rty, procurement of material etc. 


This is the age of information technology. The Prime 
Minister has gone on record to say that Information Technology 
{IT} is India's tomorrow. In Andhra Pradesh we are seeing what 
is possible by wide application of IT. The entire government of 
India should move on to achieve e-governance. Using IT widely 
in government departments must make it easy for every citizen 
who interacts with Government of India to get all information 
freely and also get his various works done faster. For example, 
in Andhra Pradesh, the registration and transfer of property 
which normally takes a long time under the present practice is 
done in a few hours instead of weeks or months as in other 
states. Extensive use of information technology to check 
corruption should be part of the zero tolerance approach to 
corruption. 


14. Policy regarding transfer and Posting 


Policy regarding transfer and posting needs to be 
standardized. Postings and transfers could be effected by 
prescribing norms. In this regard the Govt. of India's policy is 
more transparent as compared to the States. A committee of 
high ranking Civil Servants could be constituted to decide 
posting and: transfer on transparent norms. It is felt that 
transfers and postings are one of the important areas of 
corruption. 


15. Commensurate Salary 


Civil Servants are entitled to decent salary 
commensurate with the powers and position they enjoy. Unless 
they are paid adequately possibility of misuse of official 
position will be more. Recently in Russia which is branded as a 
corrupt country salary of public servants has been increased by 
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In the recent past after the 6" Pay Commission Report 
was accepted and implemented, there has been visible 
improvement in the financial condition of the public servants 
throughout the country. Though their salary is not comparable 
to that of the executives in prominent companies in the private 
sector, with their job security, respect and stature they enjoy, 
they should be happy and contented. Moreover, service to the 
people has its own charm. 


16. Whistle Blower's Act 


Government of India has now contemplated to enact a 
Lav to protect Whistle Blowers who raise their voices against 
corruption at high level and organized crimes. A few youngsters 
have sacrificed their lives in different parts of the country for 
publicising organized corruption. This Act will definitely 
encourage sensible public servants to bring to the notice of the 
public the corrupt practices in their respective areas of works. 
In this regard Right to Information Act will be of great help to 
the public spirited youngsters in exposing corruption 
particularly at high level. In Britain and other countries like 
United States and Australia, there is Whistle Blowers Act or 
Public Disclosures Act which protect their right The CVC has 
already issued orders on 18.11.98 that even juniors can 
complain and act as whistle blowers against their seniors who 
are corrupt. CVC has also issued orders that the names of those 
who complain will be kept secret. Having a Whistle Blowers Act 
will further strengthen the system. CVC has already taken up 
the matter with the Chairman, Law Commission and we 
understand the Law Commission is drafting an Act on the lines 
of the Public Disclosure Act of UK. 


17. Electoral Reforms 


It is well known that black money plays an important 
role in elections at various levels i.e. Panchayat, Municipality, 
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Corporation, Assembly and Lok Sabha. Though there are rules 
and regulations to control expenditure in elections, use of black 
money continues unabated. Somehow political parties have 
entertained undesirable elements to be their candidates and 
given them an opportunity to utilize their muscle and moncy to 
win election. Politics has become a profession of many people 
with the sole purpose to earn wealth and status, and service to 
the people remains a plea. It is recommended that campaigning 
should be done only by the state highlighting the bio-data of the 
candidates through electronic and print media and the existing 
system of campaigning should be banned. 


18. Remove obsolete laws 


Obsolete laws and time consuming bureaucratic 
procedures are the breeding ground for corruption. According 
to Mr. Vittal we should implement throughout the Government 
of India the principle of the sunset laws so that no law will be on 
the statute book for more than five years or ten years unless it is 
reenacted and repromulgated after careful examination. This 
will automatically ensure that obsolete laws do not clutter the 
system. 


Government of India have already taken action to 
appoint the Jain Committee which has recommended that out 
of 2500 administrative laws, about 1300 should be scrapped. 


19. Implement the Benami Transactions (Prohibition) 
Act 1988 


Another action that can be taken immediately is to 
prescribe procedure for confiscation of benami property under 
Section 8 of the Benami Transaction Act (BTPA). BTPA was 
passed in September 1988. It is surprising that even though 
Section 5 provides for confiscation of benami property and 
Section 8 says that Government can prescribe rules, for more 
than 22 years, nothing has been done by the Government to 
frame the rules under this Act. 
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The following measures could be taken to strengthen 
prosecution and investigation in the Anti Corruption 
Agencies 


Ensuring arrests ordinarily and production before the 
magistrate for remand. 


Attachment, appointment of receivers through court of 
attached property and moving for confiscation upon 
conviction of disproportionate assets. 


Filing prosecutions for perjury 


Prosecution of complainant in case of his turning 
hostile 


Speeding up trial of high profile cases 
Continued emphasis on targeting big fish systematically 
Stepping up the number of cases 


Targeting corrupt investigating officers and prosecutors as 
has alreadv heen done 


Cleansing the department of corrupt officers 


Overseeing cases of misappropriation handled by the 
police department 


Develop capacity for unearthing massive scandals by 
simultaneously targeting corrupt practices of a systemic 
nature across the department throughout the state. 


21. Public Participation 


b) 


We mav consider the followings to ensure public 
participation in drive against corruption. 


Providing public access to as much information as possible 
of government activities and decisions of officers to enable 
complaints of corruption. 


Utilizing civil society bodies to educate the public and 
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create awareness through face-to-face interaction with 
villagers, radio, television, print media and by way of 
seminars, newsletters, on the standards and procedures of 
government, evils of corruption etc. 


Mobilising media, NGOs, professionals, academics and 
students to ensure ethical conduct on the part of the 
government servants. 


Inviting civil society bodies to oversee implementation of 
programmes and distribution of welfare assistance. 


Using their service for demanding integrity, fairness and 
accountability for action, decisions and exercise of 
discretion by officers. 


Undertaking social audit 
Undertaking survey of corruption perception 


Associating experts in the study of corruption-prone 
processes 

Utilizing public policy forums for designing anti- 
corruption strategy, policies, plans etc. framing of laws and 
rules, simplification of procedures, eliciting feedback etc. 
More effective use of the media for publicity, educating the 
public, exposing corruption through investigative 
journalism etc. 

Participation of civil society bodies in joint management of 
programmes (taking care to see that such bodies 
themselves have not been corrupted or are motivated by 
corruption.) 


Successful examples of civil society participation in 
publicawareness generation are: 


Panchayat Waves Experiment of Karnataka 


Report- Card Survey by Public Affairs Centre of Bangalore 
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c) Voter Awareness Campaign by Lok Satta of Hyderabad, 
Public Affairs Centre and Catalyst Trust of Chennai. 


d) Campaign for Effective Municipal Decentralisation by 
CIVIC Bangalore 


e) Public Discussion on Budget by DISHA of Maharashtra and 
PROOF of Bangalore. 


f]) Campaign for Electoral Reform by Lok Satta. 


23. Similar examples in respect of people's participation 
inprogrammes are: 


a) Joint civil society-government initiative for low cost 
housing involving SPARK of Mumbai. 


b) People's planning in Kerala. 
c) Joint forest management programmes in West Bengal. 


24. Initiatives to demand accountability on the part of 
government successfully undertaken by civil society 
bodies include :- 


a) Jan Sunwaiin Rajasthan Villages undertaken by MKSS. 
b) Procurement Watch. 
25. Preventive Measures 


We should focus on removing the root causes of 
corruption by reducing opportunities and motivation for the 
same and improving service delivery through governance 
reforms which would involve prevention wherever desirable 
and feasible, public-private partnership, liberalization and 
deregulation, reform of public programmes, process re- 
engineering, application of information communication 
technologies, measures of fiscal accountability, procurement 
and audit reforms and above all, building in accessibility, 
transparency and accountability throughout government 
functioning. 
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Extensive de-licencing by the Government of India. 


Introducing slab-system of property taxation at 
Hyderabad, removing discretion and scope for 
corruption. 


Allowing registration of new private vehicles (including 
four wheelers) through the dealers at Delhi. 


Allowing pollution under check certification by private 
agencies in Andhra Pradesh. 


Service delivery improvement measures undertaken by 
the Hyderabad Metro Water Board. 


Prohibition of discretionary allotments or such 
allotments by drawal of lots auctions. 


Multiple windows for the same service. 


Customerization of service delivery through citizen's 
charters, call-centres, help-desks, free supply of 
application forms and pamphlets detailing procedure for 
application, provisions of complaint box, single-window 
cells etc. 

Application for information communication technologies 
to improve transparency, integrity, service delivery, 
improvement of civil service performance, improvement 
of the public, increase cost effectiveness and improve 
efficiencies and performance monitoring, successful 
examples of which are :- 


Government Websites providing information to the 
public. 


GYANDOOT of Madhya Pradesh for provision of 
information to farmers. 


e-SEVA of Andhra Pradesh, FRIENDS of Kerala for 
payments. 
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iv) BHOOMI of Karnataka for access to land records etc. 


v) OPEN ofSouth Koera which provides on line access to the 
stage of processing of application for civic service to 
facilitate monitoring and complaints to applicants. 


vi) Complaints monitoring in Municipal Corporation 
undertaken with the joint initiative of PRAJA of Mumbai 
which provides access to status of application. 


vii) E-Procurement of Chile, Philippines, South Korea and 
Andhra Pradesh. 


viii} On-line customs processing. 
Conclusion 


The menace of corruption cannot be tackled over night. 
Butitis high time that a beginning has to be made before it is too 
late. In addition to the measures suggested above people are to 
be actively involved in the drive against corruption. Public 
opinion and their resistance have proved to be very effective in 
some states of our country. The media has a very important role 
to play in tackling the issue of corruption, In fact, media has 
exposed the scams earlier mentioned keeping the people 
informed about activities of their leaders, administrators and 
the people who claim to be VIPs in the society. It is high time 
now we will have to create a generation of motivated voung 
people with patriotic bent of mind and increasinglv ig ve 
them in public life. Such people are not likely to ruses = 
corrupt practices which amount to betraying the countrv wi. 1 
its people. Once corruption is contained if not eradicated, India 
will definitely emerge as a super power in near future if not by 
2020. 
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PARADOX OF DEMOCRACY AND 
DILEMMA OF DEVELOPMENT 


Prof. Dr. Suryanarayan Mishra 


The second part of the 20" century can be called as an 
era of democracy. Democracy triumphed over major unit 
democratic regimes communist, fascist and Nazi. This has 
caused an extra ordinary and unprecedented political change. 
Earlier in the 20" century the premodern enemies of 
democracy centralized monarchy, hereditary aristocracy, 
oligarchy based on narrow and exclusive suffrage - had lost 
their legitimacy. The second world we ended Fascist and Nazi 
menace. In Soviet Union Communism Collapsed from within. 
Military dictatorship that emerged after the war was 
thoroughly discredited by their failures. Thus, the 20" century 
was honouredas the century for democracy and human rights. 

Democracy is as old as civilization. It was traced two 
thousand five hundred years ago. Since its invention in ancient 
Greece it has been spreading outward and today it has reached 
every continent and a substantial portion of humanity. It was in 
classical Greece and Rome around 500BC that systems of 
government providing for popular participation by a 
substantial number of citizens were first established on 
foundations so solid with occasional change they endured for 
centuries. 

Greece was composed of several hundred independent 
cities and each city was surrounded with country side. It was 
most famous among the city states. In 507BC the Athenians 
adopted a system of popular government which lasted nearly 
two centuries and it was occupied by Macedon its more 
powerful neighbour: Later on Romans took over it. 

It was the Greeks (Athenians probably} who coined the 
term democracy. It has come from the Greek word ‘demos' the 
people and ‘Kratos’, to rule. The government of Athens was 
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taking place in a complex and it now an assembly in which all 
citizens were entitled to participate. Officers fittest for public 
duties were selected by lottery. 

About the time that popular government was 
introduced in Greece, it also made its appearance on the Italian 
peninsula in the city of Rome. The Romans, however chose to 
call their system a ‘Republic’, from ‘Remaining thing / attair in 
Latin and ‘Publicus', public. These republic the attair that 
belonged to the people. 

The right to participate in governing the republic was at 
first restricted to the PATRICIANS / aristocrats. After struggle 
common people PLEBIANS also got the entry As in Athens, the 
right to participate was restricted to men, just as it vas also in 
all later democracy / ies and republic until the 20" century. 

Through annexation Roman empire extended its 
boundary but they never adequately adapted its institutions of 
popular governments to the huge increase in the number of its 
citizens and their great geographic distance from Rome. 

Although the Roman republic endured considerably 
longer than the Athenian democracy and longer than any 
modern democracy has yet endured, it \vas collapsed around 
130BC by civil strife, war, militarization, corruption and decline 
of civil spirit among the citizens. What little remained of 
authentic republican practices perished with the dictatorship 
of Julius Caesar, After his assassination in 44BC, a republic once 
governed by its citizens became an empire ruled by its 
emperors. With the fall of republic, popular rule entirely 
disappeared in southern Europe. For nearlv a thousand years 
system failed to appear. 

It is to be remembered that shelter called democracies 
or republic, the system of popular government in Greece, Rome 
and Italy all lacked several of the crucial characteristics of 
modern representative government. Classical Greece as well as 
medieval and renaissance Italy were composed of popular local 
governments butlacked an effective national government. 

From today's perspective conspicuously absent in all 
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these systems were at least three basic political institutions: A 
national parliament composed of elected representatives and a 
popularly chosen local government. were ultimately 
subordinate to the national government. A system of combining 
democracy at local levels with a popularly elected parliament at 
the top lead had yet to be invented. This combination of political 
institutions originated in Britain, Scandinavia, Switzerland etc. 
in Britain parliament grew out of assemblies summoned 
sporadic and under the pressure of need doing the reign of Edu 
form 1272 to 1307 AD. 

It was the logic of equality that stimulated the creation 
of local assemblies in northern European court in which free 
men could participate in government at least to an extent. The 
idea that governments needed the consent of the governed, 
initially about raising of taxes, was grade growing into a claim 
primarily about laws in general. Over an area too large for 
primary assembly of free men, as in a large town, city, region or 
century consent required representatives in the body that 
raised taxes and made laws. In sharp contrast to Athenian 
practice of selection by lottery the system of election came in to 
operation. To secure the consent of free citizens in country 
nation a nation state would require elected representative 
legislatures / parliaments at several levels. 

These European political ideas and practices framed a 
base from which democratization could proceed the expenses 
of Greece, Rome the Italian lities helped to a great extent to 
consolidate the democratic process and its expension into 
other geographical areas. 

However, the ideas, traditions history & practices could 
only promise democratization. But it had several shortcomings 
firstly, these were gross inequalities which posed enormous 
obstacle to democracy. Even freedom was highly unequal in 
status, wealth, knowledge, instances and power. The logic of 
equality ran head on into the brute facts of inequality. 

Secondly, even where assemblies and parliaments 
existed they \vere a long wav from meeting minimal democratic 
standards. Parliaments often were no match for a monarch 
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parliaments. The elected representation had partial say in land 
making. 

Thirdly, the representatives of the people did not really 
represent the whole people. Half of the adult populations were 
excluded from political life. 

Fourthly, until the 18" century and later, democratic 
ideas and beliefs were not widely shared / even well 
understood. In all countries the logic of equality was effective 
only among a few and for a prenticed few even an 
understanding of what a democratic republic would in the way 
of political institution was there but non-existent Freedom of 
speech and expression was restricted, particularly if it was 
meant to criticize the king / ruler. Political opposition lacked 
legitimacy and legality; political parties were widely 
condemned as dangerous and undesirable. Elections were 
notoriously corrupted. 

Thus, the advance of democratic ideas and practices 
depended on the existence of certain favourable conditions that 
did not yet exist. 

During 18” century some concerns for democracy 
could be observed. Thinking democracy as rule by people it was 
presumed that following standards to identity the democratic 
practices to be in operation were ~ 

Effective participation 

Voting Equality 

Enlightened Understanding 

Control of the Agenda 

Inclusion of adults. 
These standards were set as they are necessary to a 
politically equal group to operationalise their heir. 

This Jed to a vital question. The thousand collar 
question was WHY DEMOCRACY? 

The state happened to be unique institution, a govt. 
possessed an extra-ordinary capacity for obtaining compliance 
with the rules by force and violence. 


wh 


Gy bo or 
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But there arose an urge for democratic practice until 
the 20" century, most of the world proclaimed the supremacy of 
the non-democratic systems both theory and practice. But 
during the 20" century they could be rise of support for there 
democracy. It was that democracy produces desirable 
consequence -— 

1) Avoiding tyranny 2) Essential rights 3) General 
Freedom 4) Self determination 5S) Moral autonomy 6) Human 
Development 7) Protecting essential interests 8) Political 
equality. And above all, it Produces prosperity. 

Robert Dahl in his analysis of march of democracy had 
observed that there were two democratic systems in 1861 
which rose to five in 1901 could reach 40 by the end of world 
war II. But the second pout of the 20" century saw its steady 
progress to 89 by 1999. Today, the addition of Afghanistan & 
Nepal have helped to provide 91 figure in a comity of 192 
nation. 

The representative form of democracy is on the 
horizontal expansion mode since the beginning of the 19" 
century. However, the representative democracies need the 
following political institution in order to achieve the goals of 
democracy. They are — 

Elected Optical 

Free, Fair & Frequent Elections 

Freedom of Expression 

Access to alternative sources of information 

Associational autonomy 

Incisive Citizenship 
These six elements are available in all the 
representative forms of democracies, of course, with verging 
degrees. 

A cursory glance over the growth of democracy and its 
varieties provide as pictures like Greek vrs Modern democracy, 
Assembly vrs Representation democracy. 

This gave rise to issues like - Citizen Participation 
versus System Effectiveness. 


Oy Ore Wo NE 
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The modern representative form of democracy moved 
ahead with lots of appreciation and utility only because of 

If our goal is to establish a democratic system of govt. 
this provides maximum opportunities for citizen to participate 
in political decisions, then the advantage clearly lies with 
Assembly Democracy in a small scale political system. But if our 
goal is to establish a democratic system of govt. that provides 
max scope for it to deal effectively with the problems of great 
concerns to citizens, then the advantage will often lie a unit so 
large that a representative will increases. This is the dilemma of 
citizen participation vrs system effectiveness. 

The smaller a democratic unit, the greater its potential 
for citizens participation and the need for'citizens to delegate 
govt. decisions to representatives. The larger the unit the 
greater its capacity for dealing with problems important to its 
citizens and in greater the need for citizens to delegate 
decisions to representatives. 

For all its advantages, the representative govt. has a 
dark side. Most citizens in democratic countries aware of it, for 
the most part they accept it as a part of the price of 
representation. 

Today Representative governments are unthinkable 
without the presence of political parties. Before we know more 
about them it is pertinent to acquaint ourselves with the origin 
of this institution. Political parties originated in the United 
States. 

During the closing part of the 18* century, Thomas 
Jefferson, the Vice-President of the United States and James 
Madison, Leader of the House of Representatives organized 
their followers in the US congress to oppose the policies of the 
Federalist President, John Adams and his Secretary of the 
Treasury. They soon realized that they would have to do more 
than oppose the federalists in the congress and the cabinet. 
They would need to remove their opponent from office. To do 
that, they would have to win national elections and to win 
national elections they had to organize their followers 
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throughout the country. In less than a decade, Jafferson, 
Madison and others sympathetic with their views created a 
political party that was organized all the way down to the 
smallest voting precincts, districts, municipalities, an 
organization that would reinforce the loyalty of their followers 
between and during election campaigns and make sure they 
come to the politics. Their pact was republic parts. It was 
renamed demarcatic republican. Democratic part was the first 
political party in any democracy. Thus, the social cleavage 
between federalist and Anti-federalist gave birth to party 
system ultimately in the United States. 

In the United Kingdom the parliamentarians were 
decided on the issue of support for Agriculture / Industry. The 
parliamentary grouping on the issue alternately led to 
formation of parties in the United Kingdom. 

In 1830 when French Aristocrat Alexis de Tocqueville 
visited the US he found except incisive citizenship all the other 
five fundamental institutions were present in the US and then 
US had a democratic process which he liked and wrote on 
Democracy inAmerica. 

The first part of the 20" century experienced two world 
wars. Both the wars were fought to make the earth safe for 
democracy. Some of the issues raised after the world war I could 
not be settled and it needed one more global war to strengthen 
the cause. But the ended with new challenges. An atomic era 
was launching a new concept called cold war between capitalist 
west and socialist east commenced. To garner support for 
American led world order, the then US president Harry S 
Truman floated his TRUMAN DOCTRINE. He divided the world 
into developed and undeveloped. Most of the colonies and freed 
ones were taken as undeveloped. 

Development in the post war world instead of integral 
the world community has spreader the viruses of discord in this 
context, the ground realities are - 

2 Welive ina world of contradictions. 
2 There are democracies, but strongarmies protectit. 
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2 Resources in plenty, but surrounded by poverty. 
> We are prosperous but haunted by perpetual 
dissatisfaction. 

All the above have not happened all of a sudden. The 
present situation is the outcome of the progress of on 
materialistic civilization - the civilization which identified 
DEVELOPMENT WITH ECONOMIC GROWTH. It has 
encouraged consumerism. A society which consumes more and 
of course creates more waste is regarded as civilized society 
said an environment expert. The present era civilization has its 
roots in the industrial Revolution of Europe. 

The industrial Revolution has brought about “Two 
Basic changes inhuman thinking” ~ 

Firstly, that nature is a commodity. Everything in 
mature, which has economic value, can be marketed. Thus, the 
gifts of nature, which all beings freely enjoyed and which 
enabled them to lead a life at self sufficiency from their 
surroundings, became marketable and came either under the 
control of individuals / institutions who had authority, wealth 
orarms. 

Secondly, that society consists only of human beings. 
This concept gave human beings mastery over nature and it 
was misused to exploit it. Exploitation of nature went to the 
extentof butchery. 

As is stated earlier this concept of development was 
glorified by Truman who defined development and un- 
development in his inaugural address to US congress on 20 Jan. 
1949. in this address a new and convenient world view was 
announced ~ all the people of the earth were to move along the 
same track and aspire to only ane goal - DEVELOPMENT. 

The Road to Development was clearly defined - 
GREATER PRODUCTION IS THE KEY TO PROSPERITY AND 
PEACE - (Wolfgang Sachs; 1990) 

The pace of development after 1950, was so fast that 
globat economic production did nearly quintupled world food 
output doing the period also grew at a rapid Pace. Soaring 
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demand fueled by population growth and rising affluence 
provided the incentive and modern technology the means to, 
multiply the words grain harvest 2.6 times since 1950. (Lester 
Brown 1990} 
The other indicators of economic growth are - 
> Global output of goods and service totaled roughiy 

trillion dollars in 1980. 

2 World export of all goods agricultural commodities, 
industrial products and minerals expanded during 

1980, reaching more than $3 Tritlionin 1990. 

But the price we have had to pay for progress has beena 
heavy one, and the realization of it came too late. 

After Four Decades of this world model of Pros it was 
found that - 

Since 1950 the world has lost 1/5" of the crops from its 
crop land,a fifth of its tropical rain forest and thousands of plant 
and animal species (Brown). 

The loss of natural capital soil, water anid forests was 
greater in the poor counties. (In India the loss of top soil due to 
soil erosion is 6000 million tons a year and the cost of nutrients 
washed away with it is estimated at Rs. 7000 million} (Brown in 
illof progress} 

The irony of fate is that the programme lauyched to 
boost food production, like the extension of canal irrigation, 
have resulted in the destruction of soil fertility due to salinity 
(India has the large area in the world 50m hectors i.e. 36% 
which is suffering from salinity. Similarly 1.5m hectors: of 
forests were lost to development projects every year after 
independence) 

But the disastrous effects of development are not 
visible in nature alone. It has created a war psychosis all over 
the world (Gulf war, war in Afghanistan, Military operation in 
Iraq etc) Production of arms is one of the major industries of 
our times and defense budget in all the countries exceed the 
funds allotted for social development and infrastructure 
development. The hidden cause of war is to establish. 
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Pollution is one of the most visible gifts of development. 
There is depletion of land and forests. But people were unaware 
of air pollution when they were less developed. Now 
development has caused major environment problem. Simon 
Kuznet had opined that more the property and its use by human 
beings cause environmental hazards. The amount of carbon 
dioxide, the principal green-house gas in the atmosphere is 
now rising. Air-pollution in now threatening human life. It is to 
be noted that famous Swedish environmentalist Gillberg wrote 
in his book that every year 6000 Swedish die prematurely due 
to environmental pollution. There are excess deaths in 
developed countries due to environmental hazards. In the 
United States a report observed that radio active cloud cause 
such type of casualties. Rivers are flowing with industrial 
effhents and toxic material. This cause deadly water borne 
diseases in industrial cities situated on river banks. 

The third gift of development in poverty and hunger. In 
the developing world 50% of the people are under nutrition, 
even the second meal is not available to a sizeable percentage of 
the population. The best lands in poor countries are auctioned 
for growing crops to earn foreign exchange. The Ethiopian 
famine is one such example. In united states 20% of its 
population are not getting second meal. Food scarcity and 
scarcity of other essential commodities in USSR (Former Soviet 
Union} in a well-known fact. 

Government of all types, more particularly to 
democratic governments have failed to solve the BASIC 
PROBLEMS - 1} THREAT OF WAR 2) POLLUTION 3} HUNGER - 
of human kind. 

All categories of government have bureaucrats and 
technocrats to solve problems. But bureaucracy cannot solve 
the problems on the contrary it creates a number of new 
problems. Huge bureaucratic system led to static situation. It is 
not mobile. A static system cannot deliver goods, it will care for 
its security further. It has been noticed that technology has 
miserably failed to solve the problems created by technology. 
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Technology is at the root of pollution and it has failed to arrest 
it. 

In this context, the Moscow conference (1990} 
examination the challenges to on Mother Earth. Over 1000 
scientists and political & religious leaders urged that there is a 
threat to earth's environment. In the Moscow Declaration they 
called for a new planetary protection to include a spiritual and 
ethical basis for human activities on earth. Thus the assembled 
technocrats, scientists & others admitted the failure of 
technology to solve the problems created by it. 

The existing system stands on FOUR PILLARS: 
AUTHORITY - WEALTH - ARMS -IDEOLOG 
Authority has given birth to STATEISM 
Wealth expresses itself in the form of CAPITALISM 
Arms have given birth to MILITARISM 
Ideology has produced a class of elite intellectual and 
this ELITISM. 

All the four pillars though they stand apart from each 
other support the whole structure. 

Rousseau who was behind inspiration to people for 
French Revolution said - Man is born free, but every where he is 
in chains. This was the fighting against despotism. 

In our modern society we are unlike French people and 
we are within much bondage. All these bondages are concealed 
under the garb of Development, stateism, capitalism, 
militarism & Elitisin-all these promise to produce more fruits 
of development. 

Therefore, our modern society has to get aid of this 
ILLUSION OF PROGRESS a development that is based on 
consumerism and promise of affluence. 

We have to question whether having more material 
things is true development. We have achieved an illusion of 
material prosperity, but at the cost of peace and happiness. That 
is why in affluent societies people take pills for peace and drugs 
forhappiness. This temporary peace and happiness cause more 
miseries. 


Vv VV Vv 
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Indians should teach others and should not be taughtin 
this matter. The quest of social revolutionaries has been to 
make the life of the individual and society better Gautam 
Buddha, Prince born, was the first social revolutionary. He 
could diagnose the problem and suggest remedy. He wanted to 
alleviate human miseries. His first discovery was that miseries 
cannot alleviate from the palace - the illusion under which to 
days policy makers keep the masses. Buddha left the palace and 
became a common man. He could not learn all the root causes of 
misery and identified desire was the most prominent cause. He 
defined development as a stage in the life of individuals & 
society in which they enjoy permanent peace, happiness & 
fulfillment. 

Indian culture never glorified affluence, but always 
advocated the joys of simple living because fulfillment can 
never be achieved through wealth. In this connection Saint 
Kabir to Mahatma Gandhi had many recommendations. The 
Gandhian model of development only speaks about peace, 
happiness and fulfillment. 

We are forgetting Gandhi's precious words which is 
related to the materialistic development and its negative 
impact on our life- He said : The earth provides enough to 
satisfied everyman's needs but not for anybody's greed’. If the 
policy makers and individual citizens of the so-called civilized 
world cannot understand what Gandhi wants to communicate, 
it will be a sorry state of affair as we still continue under the 
illusory effect of progress. 

The relationship between Democracy and 
Development is peculiar. In 1950 the most rapidly growing 
country was communist Rumania. The economic miracle of the 
1971 was the military ruled Brazil. The economics tigers of 
1981 were the dictatorship of South Korea, Singapore and 
Taiwan. In 1990 China emerged as a new leader. The above 
example provide confusing climate to study the relationship 
between democracy and development. 

Manv scholars have worked in this area. At least five 
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possible theoretical models arguing the question of the priority 
that economic growth lead to democracy, so that development 
first, democracy later. 

Secondly, Samuel Huntington proposed an alternative 
explanation of the development of democracy from the 
perspective of process arguing that the outcome of economic 
development world lead to political decay, then the political 
system under an unstable government would move towards 
democracy after institutionalization (1968). 

Thirdly, Bruce Bueno de Mesquita and George Docons 
argue that economic growth could not lead to democracy 
because authoritarian regimes and autocracies around the 
world show people that they can enjoy the benefits of economic 
development and avoid political liberalization (PRC). 

Fourthly, they are scholars who argue for democracy 
first, Morton Hulperin argue that democracies consistently 
outperform non-democracies on most indicators of economic 
and social well being and so promoting democracy should be 
prior to expanding economic development in developing 
countries. 

Finally, Adam Przeworski and Fernando Linongi argue 
that in case of economic performances the impact of political 
regime type is not significant on status of economic growth and 
people do not know whether democracy improves or limits 
economic development. 

Thus ‘Three’ kinds of research based opinion was 
given- 

1. Supported negative relationship between democracy 
and development. 

2. Postulateda generally positive relationship. 

3. Floored on agnostic view. 
Thus the debate- Democracy first Development later or 

‘Development first Democracy later" continues. 


a ic te 
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INDIAN LEGACY IN TRANSMISSION 
OF KNOWLEDGE 


Prof. Dr. Aditya Prasad Padhi 


Orthodoxy, belief in mysticism, fragmentation of the 
society on caste line, opportunistic injunctions for restriction of 
knowledge within a privileged group and craze for unnecessary 
exaggerations notwithstanding, excellence of the Indian 
tradition in imparting education has no comparison. For a 
period of more than five thousand years the legacy has seen its 
exuberance in the midst of several socio political tribulations. 
The exercise involved teacher, taught and text which preserves 
the gems of knowledge during most difficult times of history 
revealing total dedication for enlightenment. 


I. MOTIVATION FOR STUDY 


Society must recognize that the effort for Knowledge is 
the best effort. Truth, Knowledge and limitlessness indeed 
characterizes the Supreme Being. [1] Knowledge is 
instrumental in surpassing delusion and reaching the realm of 
immortality. [2] By action one remains within bondage and by 
knowledge he comes out of it. [3] Precious is the gift of 
knowledge. It can be attained from an inferior person. Gold 
fallen in the dart is acquired instantly. [4] Bhartruhari enlists 
several merits of learning. One's personality goes up with 
knowledge, a wealth well concealed, an object of enjoyment, 
and makes one famous, a teacher indeed of the teachers, a god 
of the highest level, and friend during visit to an alien land. 
Kings count knowledge. Without it man /s just an animal. [5] 
Cleansing of the body is accomplished by washing, concepts by 
the understanding, the inner self by nonviolence, mind by the 
truth [6]. Birth takes place first from the mother and then from 
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the education [7]. Some consider study as the Worship. They 
strive for knowledge and they see through their knowledge. [8] 
Praises like these in these ancient times perhaps attracted 
many to toil hard for acquisition of knowledge. 


Like, knowledge, the knower is also distinguished. 
When learning is complete, one attains glory [9] after 
completion of study in the teacher's resident, a Vedic student 
(designated as Snataka because of the ritual bath signifying the 
completion of study and attainment of uncommon glory) is said 
to possess lustre far more dazzling than the sun. He remains 
inside the roof lest the sun be ashamed of his resplendent form 
{in a symbolic admission of this development and its public 
exhibition which our ancient teachers very much favoured.) 
{10] A teacher, a priest, a person going to marry, a king, a person 
in favour and a Vedic student who completes study are the six 
deserving special adoration by symbolic offer of Madhuparka 
whenever they pay a visit. [11] Teacher teaching even aslittle as 
a single letter {the kind of respect to the profession may be 
noted} is always revered for nothing on the earth compensates 
his contribution. [12] Parents of a person are responsible for 
the moral existence and the teacher for his eternal existence. 
Hence the Guru is superior to his parents. [13] 


Ill. NUMBER OF TEACHERS 


Two are the teachers, one is the Acharya who teaches 
the whole of the Veda and the other is the Upadhyaya, who 
teaches portion of it or the Vedanga. [14] Some say there are 
three types of teachers; one is Upadhyaya who teaches a 
portion of the Veda, the other is the one who performs the 
sacrifice. The third is the mother who is superior among the 
three [15]. According to the Ramayana the three teachers of a 
student are his parents and his teacher [16]. “G” letter in the 
word Guru stands for the treasure of knowledge for exposition 
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of the essence of the same and “u” reveals his power to unite the 
pupil with lord Siva [17]. The Kularnavatantra speaks of six 
types of teachers: first who directs, second who gives 
references, third who lectures, fourth who watches, sixth who 
makes the realization. [18] Five Gurus deserve special honour. 
They are the father who plans for the birth, the mother who 
gives birth, the third who imparts knowledge, the fourth, the 
elder brother and the fifth for women, their husband. [19] He 
who neither obeys his teacher nor his parents spoils all his 
religious duties he ever performs.[{20] 


Ill. DUTY OF ATEACHER 


A teacher must love his students like his own sons. 
Without keeping anything concealed, he transmits the total 
knowledge. Unless in deep trouble he should do nothing that 
causes obstacle in his studies. A student is disqualified for his 
studentship if he has no interest in his study. Similarly with no 
desire to teach, a teacher fails in teachership. By showing him 
fear, causing him fast, by ordering him to undergo a wash or by 
avoiding his sight, he may be punished. The punishment should 
be imposed according to the severity of the crime. No 
punishment is imposed on a student who has completed his 
studies. [21] 


IV. CHARACTER BUILDING OF THE STUDENT 


Evil deeds of a student deposit blemishes not on his 
relatives not on his friends not even on his parents who present 
him at an early age with a teacher, but with the teacher himself. 
This is communicated by Drona to Duryodhana to desist him 
from his offence against the Pandavas in the Pancharatra drama 
of the poet Bhasa. [22] For excellent knowledge, one must 
approach an excellent teacher. With this the job of learning is 
assured. [23] Excellence of a teacher is seen if students 
naturally come to him as water flows downwards. [24] A 
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teacher void of knowledge spoils the career of a student who 
instead of getting out of darkness enters again into darkness. 
{25] Even though such a conceited teacher boasts of being self- 
posted and learned, with him the fate of the student becomes no 
better than one blind man being led by another.[26] The 
student was allowed to leave his teacher if it was found that the 
teacher was not competentto teach. [27] 


V. TEACHER STUDENT RELATION 


A teacher must not engage; his students in hazardous 
assignments. In case the student dies while working under the 
order of his teacher, the teacher has to observe three 
austerities, each austerity consists of taking food once only in 
the morning for three days, then only in the evening for three 
days then taking food being offered by people unasked for, for 
three days and finally abstaining from taking food for three 
days. [28] The teacher to be ideal should not praise any 
belonging of his student with an intention to obtain it from him. 
[29] 


VI.STUDENT CARE 


Punishment to the student must be for correction and 
not for torture. Corporal punishment is not allowed for a 
teacher. In hard case, he may strike with a slender rope ora cane 
but not with anything else that hurts him severely. Such 
teachers striking mercilessly to injure or kill must be strongly 
punished by the kings. [30] It is always at the backside that the 
student may be struck, never on his head. Erring teachers incur 
the blemishes same as the thieves. [31] The Mahabhasya, 
Patanjali, mentions the punishment of slapping a student at his 
back if he wrongly utters the phonetic units. [32] After the 
sunset, the student was not allowed to go to the forest to collect 
fuel. [33] 
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VII. ATTITUDE OF THE STUDENT 


Quest for knowledge with due humbleness 
characterizes the best attitude of a student with which he 
should approach his teacher. He should clear his doubts by 
asking questions. [34] Whether directed or not by his teacher, 
he must devote his time in study always maintaining best 
wishes for his teacher. [35] He should not hear any criticism of 
his teacher whether the criticism is true or false. In order to 
avoid such talk either he should shut up the holes of his ears not 
to listen or should leave the place. [36] Kalidasa narrates that 
Parvati practiced penance to obtain Siva as her husband. She 
left the place where the Brahmacharin (Siva himself disguised) 
started criticizing Siva to dissuade her to practice penance. [37] 


VIII. PROCESS OF TRANSMISSION OF KNOWLEDGE 


For study the student had to go to Gurukula. Some 
students who had the opportunity got their teaching in their 
own house. Here a student taughtina Gurukula was considered 
as better than the student taught at his home. Hence Raibhya 
who studied at the Gurukula, toiling in the service of his teacher 
was considered as superior to Yavakrita who studied in his 
house. [38] The process of imparting knowledge continued 
for a long time in India through oral tradition. In 
teaching a group of students, the teacher first recited two or 
more words which his first pupil sitting on his right side 
repeated. The rest was recited by the other students. In case of a 
compounded word the teacher uttered one word only and 
explained its meaning to the students. He also indicated how to 
recite. When the whole text was completed, the pupils were 
asked to repeat the lesson. [39] The transmission of knowledge 
took place through the (guru) parampara (pupils-teacher 
succession). In the Uttararamacharita of Bhavabhuti (VI), 
Rama says that he learnt the use of the divine weapon from 
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Viswamitra who in turn knewit from Krsasva. Then he enquires 
about the pupil-teacher linage of Lava who also had this 
extraordinary knowledge. Repeated recitation (Parayana) 
helped in memorizing the text. Janaka instituted a Parayana by 
Yajnavalkya (Uttararamacharita, IV). 


It is always the process of transmission of knowledge 
that was given prime importance in the restoration and 
expansion of knowledge. In the Malavihagnimitram drama of 
Kalidasa, the poet in the first act describes a contest for 
excellency between Ganadasa and Haradatta two teacher of the 
dramatic technique. The two teachers appear before the judge 
in the royal court for the decision. Here the judge says that a 
teacher showing his own expertise in performance (but not so 
good transmitting the same to his student) is good; so also a 
teacher transmitting his expertise in the best way to his student 
(but not so expert in his own expertise) but the best teacher is 
he who not only is an expert in his field but also possesses the 
ability to transmit the same to his students. [40] It is also said 
here that after the selection of the student the responsibility 
comes on the teacher to transmit the knowledge because he is 
the person who has selected his student. [41] 


IX. FELLOW STUDENTS 


Some teachers engaged their deputies to teach. 
According to some of these teachers were revered by clasping 
their legs in neration. Till the study was complete the student 
as supposed to show reverence in the said manne: Others say 
that in the same way as a regular teacher, the deputed teacher is 
also always respected in the case of an aged deputed teacher. 
Mutual teaching is also seen. It is cremation ground. [46] like 
the death of a king, of the region a teacher in the presence of one 
crying or undergoing physical pain, or in robberies or during 
illness, vomiting, etc. study of the Veda is not undertaken. [47] 
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X. SOCIAL RESPONSIBILITY 


Duty consciousness on the one part often replaces 
demand for the rights by its counterpart. In the Indian tradition 
discharge of duties is stressed more than claim of one's rite. 
Kings are asked to give protection to the Tapovanas, places 
dedicated to the intensive study and meditation for ultimate 
realization of truth. In the Abhijnanasakuntalam (1) during his 
hunting expedition king Dusyanta is advised by the hermits to 
visithermitage of Kanwa and observe how by virtue of his effort 
to protect the practices of the hermits goes on without 
obstacles. [48] When Dusyanta heard the cry of Sakuntala 
{attacked by a bee) the king appears before the girl under the 
pretext of rendering protection because it is the duty of the 
administration to protect the hermits and more so to the female 
hermits and punish the offender. [49] It is also declared by 
Dusyanta that no tax should be collected from the hermits 
which is imposed the common citizen because what they 
contribute to the administration is indeed imperishable. [50] 


Kings remains the guardian to assure the 
implementation of the terms and conditions reached between 
the teachers and the taught. The student must stay with the 
teacher the whole duration of a course that has been agreed 
upon in consent of the relatives of the teacher and the pupil to 
learn from his teacher. Any attempt by the student to leave the 
teacher must be foiled by the king if the teacher is competent to 
teach and the student fights shy of his duty. The agreement 
stands valid despite the fact that student has learnt the course 
sooner than it was agreed upon. He has to spend the total 
duration of the course with his teacher. His earning lauded 
because it facilitated the learning process. Here for example a 
teacher in the Yajurveda and a teacher in the Rigveda studied 
the other Veda from one another. In this case no one was 
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expected to show reverence to the other. [42] When a fellow 
student is out on a journey, [43] or on the death of a fellow 
student study of the Veda remained suspended. [44] Intimacy 
among the fellow students is seen as transformed into regular 
relationship. In the Malatimadhava drama of Bhavabhuti 
(800A.D)} it is described that students from different quarters 
came to Padmavati town to study the Nyaya philosophy. 
Including the two girls, namely Saudamini and Kamandaki and 
31so two boys namely Bhurivasu, and Devarata, they all studied 
together developing lasting intimacy. Due to their friendship 
Bhurivasu and Devarata agreed in the presence of Saudamini 
and Kamandaki that they would strengthen their friendship by 
solemnizing the marriage of their children. Later they became 
two ministers of two different countries. The marriage of Malati 
daughter of Bhurivasu with Madhava son of Devatrata 
constitutes the theme of this drama. That the tutors engaged to 
teach the girls at home fell in love with their pupils and married 
them is described by Bhasa in his two dramas, the 
“Pratijnayaugandharayana and the Svapnavasava-dattaimn. 
Udayana, the king of the Vatsa country, the home tutor of 
Vasavadatta, daughter of King Mahasena of Avanti teaching her 
music eloped with her. 


XI. ENVIRONMENT FOR STUDY 


Study of the Veda remained suspended if the 
environment was not conducive. Under adverse climatic 
conditions like lightning, thunder and rain [45], in disturbing 
situations like attending a funeral procession, in sound 
pollution due to crackling of fireworks playing of flute, drum, 
side-drum, barking of dogs, houwling of jackals, braying of 
donkeys, when one is seized with fear, or in impure places 
during (his period shall be the claim of his teacher. The teacher 
must give him his food and shelter during the period and show 
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him care and affection not less than the same to his son. [51] Itis 
the duty of a common housewife to attend to the group of 
students by offering alms who approach her for the purpose. 
There may be some’ one in the group who may be devoted to his 
vow. If she refuses them which obviously include the sincere 
one in his vow, she in consequence spoils all her religious merit 
and material prosperity [52]. 


To sum up despite the blemishes already hinted at, 
there was no compromise with quality education. No stone 
remained unturned to evolve a system that delivered 
blossoming of lasting tradition to embellish that knowledge 
which transforms the personality ofthe recipient. At present it 
is essential to look back again not to find the Answer to all the 
present day problems that the education is now confronted 
with, because it is inappropriate to presume that the ancient 
thinkers in India had envisaged all these and also that all of 
them were free from human weakness. Nevertheless their 
vision still matters. Let us pick up few such gems still dazzle to 
promise the triumph for knowledge and wisdom heralding 
deep commitment for sustainable grandeur that man always 
cherishes to attain over that vast ocean of ignorance and 
illusion that still pervade among die vast populace of the 
present world. To go with Kalidasa, brilliance may come to the 
flow of the knowledge. [53] 


ABBREVIATIONS 


APDS: Apastamba.Dharma Sutram 
AS: Abhijnanasakuntalam. 

DS: Dharmasutra 

GDS: Gautama Dharma Sutram 
GS:Grhyasutra 

1U: Isopanisad 
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KU: Kenopanisad 

MBH:. Mahabharata 

MS: Manusmrti 

$SGS: Samkhayana Grhya Sutra. 
TU: Taittiriyopanisad 

VR: Valmikiramayana 

YSM: Yajnavallcyasmrti 


NOTES 


1. satyam jnanamanantam brahma (TU Il. 1.1), vidyaya vindate' 
mrtam (KU 11.4), cf. Altekar, A.S., Education in Ancient India, 
Benaras, 3™, 1948;Kane, P.V., History of Dhramasastra, Poona, 
(1)2", 1974, pp. 265-415(HDS): Pandey, Rajabali, Hindu 
Samslaras, Delhi, 2" rev,7"” rpt,1998, pp.III-152; Sharma RN. 
Culture & Civilizations Revealed in the Srauta Sutras, Nag 
Publishers, Delhi, 1977, pp.117-131, Dey, Sitanath, Indian Life in 
the Suldla-Yajurveda, Firma KLM Pvt. Ltd. Calcutta, 1984, pp.23- 
32; Sharma, R. N. Ancient India According to Manu, Nag 
Publishers, Delhi, 70-85, Sen K. M. “Indian Education in 
Upanishadic Age” Vishvabharati Quarterly, XIII, Shanitiniketan 
Upanishadic Literature “ Annals of Bhandarkar Oriental 
Institute, LIV, Poona, 1973, pp.173, 178, pp.291-320, Das. N.P. 
(ed.) Proceeding of UGC sponsored State Level Seminal in 
Sanskrit-2008: Guru-Sisya Tradition vis-vis Transmission of 
Value based knowledge, S.V.M. Autonomous college, 
Jagatsinghpur, 2008. [GST] 


2. avidyaya mrtyum tirtva vidyayamrtamasnute. 
(UH, 11) 

3. karmana badhyate jantuh vidyaya tu pramucyate, 
MBH, Santiparva, 4:233. 

4. sraddadhanah Subham vidyamadadhitavarasapt, M.S. 
2.238; 


sraddadhanah subham vidyamn hinadapi samapnuyat/ 
suvarnamapi ca medhyadaditavarasapi// MBH, Santi, 
165,31 
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10. 


11. 


12. 


13. 


14. 


15. 


16. 


vidya nama narasya rupamadhilkam 
pracchannaguptam dhanam vidya bhogakari 
yasahsubhakari vidya gurunam guruh/vidya 
bandhujano videsagamanc vidya para daivatam vidya 
rajasu pujyate na tu dhanam vidyavihinam pasuh// 
Nitisataka,16. 

adbhih suddhyanti gatrani buddhirjnuncna suddhyati/ 
ahimsaya ca bhutatma manah satyena 
suddhyati/ /BaudhayanaDS, 1.8.2. 


maturagre vijananam dvitiyam maunjibandhane, 
MS,2.169. 

jnanenaivapareviprah yajantyetairmakhaihsada/ 
Jnanenamulam kriyamesam pasyanto jnanacaksusa// 
MS 4.24. 

mahadvai etadbhutam yah snatakah, Asvalayana 
GS,3.8.1 

etadahah snatanam ha va esa etattejasa 
tapati.tasmadetadahah Nabhitapet, Bharadvaja 
G.S.,2.18 

sadarghya bhavanti.acarya-rtvik-vaivahya-rajah 
priyah snatala iti, Paraskara GS,2.1.8. 

ekam evaksaram yastu guruh sisye 
nivedayet/prthivyam nasti tad dravyam yad datva 
tvanrnirbhavet // 

gurugaritan pitrto matrtasceti me matih/ ubhau hi 
matapitarau janmanyevopayujyatah acaryasista ya 
jatih sa divya sajaramara// Maha.Santi,108.18-19 
upanitya tu yah krtinam vedamdhyapayet sa acaryah 
yastu ekadesam sa Upadhayayah. 
Vasisthadharmasutra. 3.21.-23 

ekadesam upadhyaya rtvig-yajnakrducyate/ Ete 
manya yathapurvamebhyo mata gariyasi// YSM, 1.35 
purusasyehajatasya bhavantii 


90 


Digitized by srujanika@gmail.com 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


guravastrayah/acaryascaiva kakutstha mata pita ca 
raghava//VR, Ayodhya ,103.2. 


galcaro jnana-sampattau rephastu tatprakasakah 
/ukarah siva-tadatmyam dadyaditi guruh 
smrtah//Agamasara. GST. 


prerakah sucalascaiva vacako darsakastatha /siksako 
bodhakascaiva sadete guravah smarth// 
Kularnavatantra. GST. 


gurunamapi sarves am pujya panca visesatah /yo 
bhavayati ya sute yena vidyayopadisyate// 
Jjyesthabhrata ca bharta ca pancaite guravah smrtah/ 
Smtrticandrika, 1.P. 35. 


Ssamsrtya ca piturvakyam maturva brahmanasya va 
/na kartavyam vrthadharmam asritya tisthata//VR, 
Ayodhya, 18.34. 


tasmin guruvrttih putramivainam, anukanksan 
sarvadharmesu anapacchadayamanah suyukto 
vidyamgrahayet. nacainam adhyanavighnena 
atmarthesu uparundhyat anapatsu. antevasi 
anantevasi bhavati vinihitatma gurau 
anaipunyamapadyamanah. Acaryo'pi anacaryo 
bhavati srutat pariharamanah. apatadhesu caiman 
satatam upalabhet. abhitrasa-upavasa- 
udakopasparsanam iti dandah. yathamatran anivrtteh. 
APDS, 1.8.23-29. adhyayanarthena yam codayenna 
caiman pratyacaksita.na casmin dosam pasyet . APDS, 
1. 14. 3- 4. 

atitya bandhunavalamghya mitranyaparadho'sti pitur 
na matuh / balam hyapatyam gurave pradatuh 
naivaparadhosti pitur na matuh // 

na narenavarena prokta esa suvijneyo bahudha 
cintyamanah/ ananyaprokte gatiratra nasti aniyan 
hyatarkyamanu pramanan// Kathopanisad, 1. 2. 8. 
uttisthata jagrata prapya varannivodhata, ibid, 1.3.14. 
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athapah pravata yanti yatha-masa aharjaram / evam 
mam brahmacarino dhatarayantu sarvatah// 
Taittiriyopanisad, 1.3.4. 

tamaso va esa tama pravisati yamavidvanupanayato 
yascavidvanniti hi brahmanam. tasmadabhijana-vidya- 
samudetam samahitam samskartaram ipset 
tasmaiscava vidyakarmantamavipratipanne 
dharmebhyah /APDS ,1.11.13. 


avidyamantare vartamanah svyam panditam 
manyamanah / dandramyamana pari yanti mudha 
andhenaiva niyamana yathandhah // Kathopanisad, 


sastuscanagamadrtiranyatra. APDS, 1.7. 26. 


guruprayuktascenmriyeta gurustrin kucchram caret. 
etadevassamskrteh, APDS, 2.3.23-24. 


tad dravyanam na ca kathayedatmasamyogenacaryah 
/APDS,1.8.6 


sisyasistiravadhena. Asaktau rajju-venu vidalabhyam 
tanubhyam.anyena ghnan rajna sasyah GDS, 2,42-44 


prsthatastu sarirasya nottamange kathamcana / ato’ 
nyatha tu praharan praptah syaccaura-kilvisam, MS, 7, 
300. 


udatte kartavye' nudattam karoti 
khanikopadhyayastasmai capetam dadati.anyatva- 
kurusu iti // Patanjaliimahabhasya. 


sadaranyadaranyadedhan hrtyadho nidadhyat. 
nastamite samiddharo gacchet. APDS, 1.4.14:15. 


tad vijnanartham gurumevabhigacchet.samitpanih 
srotriyam brahmanistham, Mundakopanisad, 1,2,12; 
tad viddhi pranipatena pariprasnena sevaya / 
upadeksyante te jnanam jnaninastatvadarsinah // 
Srimadbhagavadgita, 4.34. 


codite guruna nityam apracodita eva va/ 
kuryadadhyayane yatnam acaryasya hitesu ca//MS, 
2.191. 
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guroyatra parivado ninda vapi pravartate / tatra 
karnau pidhatavyau gantavyam va tato'nyatah/ MS, 2. 
200. 


na kevalam yo mahato 'pabhasate / srnoti tasmadapi 
yah sa papabhak // Kumarasambhavam ,5.84. 


rte gurum adhita hi sukham vedastvaya / ancna gurun 
dukhad tosayitva karmana// Maha. Vanaparva, 138. 
25 -26. 


abhilkrante dvipade vadhike va purvam padam 
prathamah ptaha sisyah. X X X guruh sisyasya 
padamaha mukhyah samasasced. Asamase dve etena 
kalpena samapya prasnam pratyamnayustat punareva 
sarve. Rikpratisakhya,15S. 


slista, kriya kasyacidatmasamstha 
samlrantiranyatarasya visesayukta/ yasyobayam 
sadhu sa siksakanam dhuri pratisthapayitavya eva /1. 
16 / 

Parivrajika, judge opines that some exhibit their own 
excellence (slista) while others show their skill in 
imparting (the technique known to them samkranti) 
but he who excels in both deserves the front position 
among the teachers. 


The Queen asks “Is it proper to fix responsibility on 
the teacher if the student fails to learn?” (yada 
punarmandamedha sisyopadesam malinayati 
tadacaryasya dodo nu ?). To this, Ganadasa who was 
declared as the best of the two contesting for 
excellence replies “Yes because he shows his lack of 
knowledge in selecting the student to impart the 
knowledge. (vinetur- adravyaparigrahe'pi 
buddhilaghavam prakasayati.) 


samadistam adhyapayantam yavadadhyanam 
upasamgrhniyat. nityamarhantamityeke. vrddhanam 
tu.brahmani mithah viniyoge na gatir vidyate. 
vedavardhita ityupadisanti. APDS ,1.13-17. 
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viprosya canyo'nyena saha. GDS, 16. 33 ; viprosya ca 
samadhyanam tadahah, APDS. 1.11.11. 


sabrahmacarini, SGS, 4.7.3 . 
vidyut-stanayitr-varsasu triratram, ibid. 


vana-bheri-mrdanga-gartartasabdesu, 16.7. smasana- 
gramanta-mahapathasaucesu, 16.18 GDS., pretamanu 
gatva, SGS 4.7.14. 


samkulapahita-vedasamapti-chadi-sraddha- 
manusyajna-bhojanesu arohatam, 16.34; visayasthe ca 
rajn’ + 33; GDS,; krandati artyam, SGS, 4.7.37-38. 


ramyastapodhananam pratihatavighna kriya 
samavalokya / jnasyasi kiyadbhujo me.raksati maurvi- 
kinanka iti//,AS. 1.13. 


kah paurave vasumatim sasati sasitari durvinitanam / 
ayamacaratyavinayam mugdhasu tapasvi kanyasu // 
ibid 1.22. 


yaduttisthati varnebhyao nrpanam ksayi taddhanam/ 
tapah-sadbhaga-maksayyam dadatyaranyaka hi 
nah/ /ibid. , 2.13. 


svasilpamicchannahartum 
bandhuvandhanamanujnaya /acaryasya vasedante 
krtva kalam suniscitam //acaryahe siksayedenam 
svagrhe dattabhojanam/na canya karayet karma 
putravaccainamacaret//siksayantam asamtustam ya 
acaryam parityajet / balad vasiyitavyah syad 
badhabaddho'sau arhati//siksito'p krtam kalam 
antevasi Samapnuyat / tat karma ca yat 
kuryadacaryasya ca tatphalam//grhitasilpah samaye 
krtvacaryam pradaksinam / siksitascanu manainam 
antevasi nivartate// 

strinam pratyacaksananam yamahito brahmacaristaim 
dattam hutam prajam pasu brahmavarcasam 
annadyam vrmkte. tasmad ha vai 
brahmacarisamgham caranta na pratyacaksitanapi 
haisvevumvidha eva vratah syaditi hi brahmanam, 
APDS, 1.3.26. 


sarasvati srutimahatim mahiyatam, AS,7.35. 


94 


Digitized by srujanika@gmail.com 


HUMAN VALUES IN MAN, MANAGEMENT AND 
ADMINISTRATION 


Dr. Ajit Kumar Tripathy 


Asok Das, an eminent legal luminary and Ex- Advocate 
General, Orissa, right from his school days, had exhibited 
patriotic qualities like his illustrious father Pandit Neelakantha 
Das, Member of the Central Assembly. Asok Das was himself a 
freedom fighter. He had suffered imprisonment for three and 
half years at Puri, Koikata and Hajaribag jails for participating 
in the freedom movement. While reading in Class-X in 
Ravenshaw Collegiate School, Cuttack. for refusing to salute the 
Union Jack and having saluted the National Flag instead, he was 
expelled from the school. At Puri for picketing in front of excise 
shop he was imprisoned and detained in Puri jail where his 
father Pandit Neelakantha Das was a political prisoner. 


After passing B.Sc. from Calcutta University, he led the 
student's movement in Orissa. In the 1936-37 provincial 
elections, he worked for the Indian National Congress. After the 
elections, he studied law and simultaneously kept busy in the 
students movement in Orissa as well as in journalism. In 1937, 
he provided leadership to the Cuttack Medical School strike 
which later took the shape of a statewide strike that attracted 
the attention of the then Premier of Orissa who wrote to Pandit 
Neelakantha Das, who was then the P.C.C. President, about the 
role of his son Asok Das in the Statewide students agitation. He 
requested him to dissuade his son, but to no effect. In 1940, he 
led the students agitation in Ravenshaw College for which he 
suffered imprisonment. All the agitations were aimed against 
the British Raj. 


After Netajee Subash Chandra Bose resigned as the 
President of the National Congress and formed the Forward 
Block, Asok Das joined the Forward Block and attended the 
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Nagpur conference as a Member of the National Executive. For 
his role in the Forward Block, he suffered detention for five 
months. Under his leadership, Forward Block was organized in 
Orissa. 


Again he was taken to custody in 1941 and suffered 
imprisonment for over one year. For having directly associated 
with the L.N.A., formed and guided by Netajee Subhash Chandra 
Bose from abroad, Asok Das was again detained. After being 
released from jail, he passed law and joined the legal profession 
and became number one in the profession in the State for good 
many vears. He was an eminent Jurist. He was an expert in 
constitutional law as well as an all rounder in the legal 
profession. As a writer, spellbound orator, politically conscious 
citizen and an educationist, he was associated with the political, 
social and cultural life of Orissa for over halfa century. 


Asok Das was associated with the Utkal University as a 
Member of the Syndicate for about ten years and was also the 
Dean of Law. Again in 1964, he was detained under D.l.R. by the 
Congress Government in Orissa for leading the 1964 students 
agitation from the rear and advising the youth in a public 
meeting to point their guns against the corrupt Government. On 
the top of all these he was very kind, affectionate and a loveable 
rare personality. 


My esteemed Professor Dr. Shreeram Chandra Dash 
was a very dear younger brother to Asok Das and they were in 
close touch with each other throughout their lives. Asok Das 
loved students very much. 


According to Warren Bennis “Management is getting 
people to do what needs to be done. Leadership is getting 
people want to do what needs to be done. Managers push, 
leaders pull. Managers command people, leaders communicate 
with people. It is here that values play an important role 
because both leadership and management have got to be 
people centered. We should know how people are”. Most of the 
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problems inadministration ina democracy arise because many 
managers do not have leadership virtues and traits and those 
who are mostly not liked or tolerated by the leaders. 


Categorising mankind - To know people better: 


People in this world can be broadly divided into four 
categories. Those belonging to the first cacegory only survive. 


The second category consists of those who exist and 
live. 


The third category consists of those who live happily. 


Only a microscopic number belonging to the fourth 
category go beyond living happily. They outlive life. They try to 
make others live happily. 


A person who breathes, moves and eats only survives. 
He remains busy with his own living only. 


Those who exist and live belong to the category of the 
plain and the simple. Only some of them are clever. Some are 
corrupt. Many are honest and some are both clever and corrupt. 


Those who actually live happily are the wise and the 
successful both in achieving a reasonably good standard of 
living and in living alife of quality. 

Outliving life: 


The fourth category which are the fewest in number not 
only remain happy themselves in all circumstances but believe 
in distributing joy and happiness all around themselves. They 
influence the lives of those who come in contact with them in a 
positive way. They outlive life. 


The difference between a school and the life is that in a 
school you get educated first and then you are tested and 
examined. In life the examination comes first and you are 
educated thereby and may be thereafter. The question is how to 
remain prepared for the examination of life. Formal education 
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does not prepare you much for these examinations. You have to 
live a full life to remain in preparedness. 


Life is what you make of it: 


What wise men have learnt out of experience have to be 


treasured, remembered and put to practice. Some of them are 
as have been prescribed by Dale Carnegie in his book “How to 
win friends and influence people” back in 1936. 


(1) 


(2) 


(3) 


Criticism puts a person on the defensive. Insult wounds 
a person's precious pride, burst his sense of importance 
and arouses resentment. He builds a wall around 
himself. It leads to demoralization and may end in 
futility. An animal rewarded for good behaviour will 
learn much more rapidly and retain what it learns than 
an animal punished for bad behaviour. A great man 
shows his greatness by the way he treats little men. So, 
don't criticize, condemn or complain. 


The deepest urge in human nature is the desire to be 
great and important. This desire makes a man different 
from an animal. It makes great men and makes 
criminals also. So give honest and sincere appreciation 
first and then go to finding the fault if you must. You 
should be hearty in your approbation and lavish in your 
praise. 


If you want to be a successful manager in 
administration you have to become genuinely 
interested in other people. To appear interested you 
have to be a good listener and encourage others to talk 
about themselves. You have to be sympathetic with the 
other person's ideas and desires. Deeply listen to them. 
Listening truly is the highest compliment to pay to him 
who talks. Talk in terms of the other persons interests 
So that you make him feel important and do it sincerely. 
By showing respect for the other man's opinions and 
avoiding to say that they are wrong you win them to 
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your side. If you are wrong admit it unequivocally, the 
sooner the better, be it before your superiors, 
colleagues or subordinates. 


(4) A good leader and manager should not destroy the ego 
of his employees and junior colleagues and make them 
lose face even when they are evidently wrong and the 
boss is right. No one should be cornered to such an 
extent in public so that his dignity and self esteem is 
hurt. Make the fault appear easy to correct by 
appropriate encouragement and behavioural, 
connections. 


Practice the art of happy living, so that you make others 
happy: 

It depends whether you are a part of the problem or a 
part of the solution. If we want to be a part of the solution, we 


have to learn the art of happy living. To learn the art, you have to 
practise the art. There is no other way of learning. 


Life is your best teacher. In matters of learning in life and from 
life, there are four categories of persons: 


(i) A wise man learns from the mistakes of other people. 
(ii) A less wise man learns only from his o\vn mistakes. 
(iii) The fool neverlearns from the mistakes of others and 


(iv) The biggest fool is he who does not even learn from his 
own mistakes. 


Learning is not a onetime operation. It is a continuous 
process. 


Knowingis alone not doing: 


There are many administrators who always say "l 


Hn“ 


know”, “I knew it before”, “I said so” They tell before their 


## 


leaders exactly the opposite, “You know all this Sir”, “you had 
said it long ago”. Neither of these traits is a virtue of any value. 
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It is not enough to learn because knowing is not doing. 
Doing is doing. For this we have to face life squarely as it comes. 
If we complain, grumble and try to escape then we do not move 
forward. For confronting problems and hurdles we have to keep 
smiling both inside and outside. When one avoids facing 
problems or runs away from it, he learns nothing and goes 
nowhere. Admit ignorance with a smile and not a grumbling 
face. 


Have a dream, achieve it yourself: 


Those who either exist, survive or only live do not have 
a dream in life or a target to achieve. They often do not 
understand or accept that they have to live their ownlife. If one 
is not prepared to bear the burden of his own life he cannot 
empower or improve himself. One should not always expect 
external help nor should one volunteer always to help others 
making them dependant. Some leaders and administrators find 
it easy to dupe people who always depend upon external help. 
Leaders should have their oiwvn dreams and they should teach 
people to have their own dreams. 


Receive help and help others: 


Our ego often prevents us from asking for or receiving 
help even when it is necessary. Therefore, reducing our ego is 
the first principle of happy living. Helping others when they are 
in need is the most critical foundation stone of a happy society 
consisting of happy individuals. A happy society with happy 
individuals provides leaders and administrators from the 
masses, for the masses. Refusing help whenitis forthcoming on 
grounds of ego alone is not a human value conducive to 
leadership. 


Attitude towards success: Four categories: 


As regards attitude towards success men can be divided 
into four categories. The first category believes that only the 
fortunate, the lucky and the blessed few achieve success. Others 
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are doomed to failure. There are others who believe that 
success can be had only with higher contacts, wealth, external 
influence and rarely by merit alone. These two belong to a 
category which thinks that either they are not fit to be 
successful or the society does not value or appreciate their 
capabilities. In either way they do not make good leaders. 


The third category of people strongly believe that man 
has a right to succeed and they must succeed. Who then 
becomes successful ? He who believes that man is born to 
succeed has a right to succeed he can also succeed. 


The fourth category fecl that success of whatever type 
does not matter atall for living and for survival. This category is 
not worth discussion. 


It is this third category of people that throws managers 
and leaders into the society. Robin Sharma, the internationally 
acclaimed leadership guru has the following findings about 
virtues of leadership material in management and 
administration. 


(i) Visionary leaders care more about doing what is right 
than appearing right or intelligent. People who feel 
superb about themselves generate superb results. The 
ultimate task of the visionary leader is to dignify and 
honour the lives of those he leads, by allowing them to 
manifest their highest potential through the work they 
do. The greatest privilege of leadership is the chance to 
elevate lives all around. 


(ii) One of the hallmarks of visionary leadership lies in the 
translation of positive intention by the leaders into 
tangible results. They do not expect others to become 
anything more than they are willing to become 
themselves. They lead by examples rather than by 
precepts. 

(iii) Leaders know that awareness must precede change. The 
shop floor conditions, the grass root realities must be 
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seen to be believed and acted upon. They know that the 
job of every leaderis to define reality for his people. 


Every visionary leader masters the practice of 
connecting deeply to his followers. To enhance the 
leadership he enriches the relationship. Every visionary 
leader has to be consistently compassionate, blending 
humanity with courage. While he has to manage by mind 
he has to lead by heart. 


Great managers are great teachers and great coaches. 
They recognize and reward employees regularly. By 
giving genuine appreciation they always get more than 
what they reward. 


The visionary leader and manager develops the 
discipline of managing the unexpected and champions 
constant intellectual development and skills 
improvement He acknowledges that without change 
there is no progress and therefore, he finds joy in change. 
He also inspires positive attitudes in others to the 
opportunities that change presents. He understands that 
if you don'tlead your time, it will lead you. 


A leader does not settle for mediocrity in anything, for he 
knows that anything less than a conscious commitment 
to peak personal performance is an unconscious 
commitment to weak personal performance. 


A leader sees whatall see. He thinks what none thinks. 


A leader should always remember that the purpose of life 
is a life of purpose. Leaders try to leave a foot print and 
make a difference. The greatness of leadership comes by 
beginning something that does not end with you. 


You are not limited: 


Unless you know and believe that human birth is 


special you shall not have an inner urge to succeed. Believing 
oneself to be limited and incapable of great achievement is the 
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strongest shackle on the path of self improvement and success. 
You cannot make values the basis of your life if you have a 
complex that you have limitations to success. 


Like freedom, improvementis also our birth right and it 


is not enjoyed by begging. It has to be fought and won like 
freedom. 


Tips for a value based life: 


Forliving alife with values the following tips are important. 


1. 


Set your goal for each role in life without forgetting the 
ultimate goal of getting happiness. Nobody has or 
should have a goal of being miserable. This has got to be 
entrenched deep also in the minds of the employees so 
that they hate being miserable, thinking miserable and 
talking miserable. 


Harmonize your goals and prioritize them to see that 
neither the means to achieve these goals nor the goals 
themselves conflict with each other or cancel each 
other. The individual goals should be harmonized with 
the goals of the Organisation and prioritization should 
be effected and implemented, the earlier the better. 


Liberate your mind from ignorance of all kinds. To 
know is to be empowered. Knowledge succeeds. 
Ignorance fails. Ignorance not only bars your climb 
upwards, it drags you down the ladder. 


Depend on the dependable and put up your best. You 
can do that if you give up the ego in you and work with a 
team spirit of total dedication to the Organisation. 
When you have succeeded, say that “we” and not “I” 
have achieved it. That is true human value in leadership 
in any field. 


Remember that where the going gets tough the tough 

gets going. Tell your team like S\vami Vivekananda “to 

arise, awake and stop not till the goal is reached” When 
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you value your values you get all the strength to achieve 
the results. Values you cherish must stand out from the 
conductofall of your employees. 


You have heard it said often that great men do not do 
different things. They do the same thing differently. So, 
never give up. All that you require is self confidence and 
patience which are two eminent human values. We can, 
we must. A leader should both have self confidence and 
patience in ample measure and he should reward these 
qualities inhis team. 


One step enough for meatatime: 


Go step by step, you can surely change yourselfand your team. 


(1) 


(11) 


(11) 


Develop your thoughts and gradually take them to a 
higher plane. Keep the cover of your can of thoughts 
open, so that the new ideas come in and stale air goes 
out. Your whole team should know that you are open to 
new ideas and ways to perform and succeed. Have an 
open mind, the doors of all gates would be open for you. 


Approach every problem with faith and every person 
with love. The work is half done and the problem is half 
solved if you only have love and faith on your side. 
Exercise of power and administrative functions in any 
team without love is dry and fruitless. It has a very weak 
base. It does not produce sustainable results. Love is 
God and God is love. There is no moral virtue higher 
than love. 


Before taking any political or management decision, 
strive at getting the right information. Make sure that 
the information received is correct before acting on it. 
Cross check it if possible. Jumping to decisions with half 
information, no information or wrong information is 
bound to lead to disaster. Never hurry, never act in haste 
and repentin leisure. 
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Have a broad and steady mind. Smal! men do not 
achieve big things. If you think small you would act 
small and remain small. Make your team fee! that they 
canaim big, think big, act big and achieve big. If it takes 
time, does not matter. 


Respond to a situation with calm and poise. Do not 
react. Reacting complicates matters for both parties. 
Respond you must but react you never. Large hearted 
men respond. Small hearted men react. Choose what 
you would like to become. Your team should cultivate 
the habit of responding and not reacting. Calmness and 
poise are high moral values praised in Gita as Daibi 
Sampatti. 


What can-not be cured has to be endured, but it can be 
overcome through a bye-pass. So no point wasting time 
confronting it head-long. Take time to work out a bye- 
pass. Ask your colleagues and employees to suggest a 
way out. 


Go above praise and rebuke, short term respect and 
disrespect. What you do not accept does not stick to 
you. Only a wholesome individual can have a 
harmonious personality. A leader always goes above 
small irritants. Make your team mature enough to live 
with criticism and even work in a fault finding 
environment. 


Strike the golden mean between the extremes, all 
works and no rest on the one side and all rest and no 
work on the other. Thoughtless hasty action can be as 
dangerous and negatively rewarding as thoughts 
without any action or action less thinking. 


Brooding over the past and worrying for the future, 
both act as the surest formula for sorrow and recipe for 
failure. Give up both and live in the present. Make your 
team develop itas ahabit. 
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Only a strong mind can think and work outa tactics ora 
strategy. You cannot change the world but surely you 
can try to change yourself first and then your team. 
Therefore, do your best and leave the rest. 


Respect. Do not suspect. This is the secret of being 
positive and achieving results in a team work. 
Remember-love rules, mistrust fails and is ruled. Trust 
builds up lasting bonds, suspicion breaks the bonds. 
Trust succeeds. Mistrust fails. Humility succeeds. 
Develop trustas ateam habit. 


Remember - values are invaluable things both for you 
and your team. To uphold values you can compromise 
and sacrifice and that would not dwarf you or your 
team. Never feel small in sticking to a value though the 
results may not be immediately rewarding. One who 
values privileges and quick gains more than principles 
soonloses both. 


Take charge of your team in full. Perform to potential of 
yourself and that of the whole team. Bring harmony in 
goals and relationships and last but not the least, mind 
your mind first and then see that minds of others in the 
team are taken care of. Leadership is idealism in action. 


Itis not enough to manage - You must lead: 


:B Go NM 


A leader stands out from managers in the following 
ways, according to Warren Bennis - 


The manager administers, the leader innovates. 
The manager is a copy, the leader is an original. 
The manager maintains, the leader develops. 


The manager focuses on systems and structure, the 
leader focuses onthe people 


The manager relies on control, the leader inspires 
trusts. 
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The manager has a short range view, the leader has a 
long range perspective. 
Manager asks how and when, leader asks what and why. 
The manager imitates, the leader originates. 


The manager accepts the status quo, the leader changes 
it. 


The managers do things right. Leaders do the right 
thing. 


Whatare the five most important human values for a team 
leader? 


(1) 


(2) 


(3) 
(4) 


(5) 


Adherence to Truth. Standing for faithfulness, 
constancy and conformity to reality and other truth 
related virtues. 


Control of the senses, inward feeling and impressions 
arising out of subjective consciousness that stand for 
purification of mind. 


Samata or equanimity, in prosperity and adversity for 
which evenness of mind and temper is critical. 


Forbearance, exercise of patience or restraint is 
essential for leadership. 


Compassion is the feeling of sorrow or pity for the 
suffering of another with a desire to alleviate it. This 
makes a leader respected and honoured in the team. 


Who canbe called a Leader? 


leader. 
Satya 


A person who has all the following five major virtues is a 


-1) He shouldbe truthful. 


Dharma -2) He should be righteous i.e. just, upright and 


Prema 


supported by a moral stand point. 
-3) He should be loving his fellow men. 
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Shanti -4) He should have a peaceful disposition and nota 
fickle or a disturbed one. 


Ahimsa -5) He should practice objective non-violence, both 
in spirit and action. 


Make and keep promises. Involve people in the problem for 
working out solutions together. 


Inthis regard the following is worth knowing - 


The Seven Habits of Highly Effective People as 
described by Stephen R. Covey lay down the moral code for 
success in management and leadership. The first habit is being 
proactive and not merely taking initiative. A leader has to be an 
agent of change rather than a victim of it. A victim is reactive 
and blames others. Blaming others is not a good human virtue 
or value. 


A leader and Manager must have a clear purpose and 
objective in mind and commit himself to principles in achieving 
that purpose and objective. 


Organising and executing around your most important 
priorities is putting first things first, not urgent agendas and 
forces surrounding you but principles you value most should 
decide your priorities. 

Believing that you will win along with others in the 
team, organization and society through mutual benefit and 
mutual respect is a most important value system you should 
build up. Apportion credit but accept the blame - should be the 
true spirit ofa leader. 


A leader should seek first to understand and then try to 
be understood. Respecting the other view point is what 
requires consideration and relationship building. 


Respect, Value and celebrate one another's differences 
and work them out. Without highlighting individual 
weaknesses one must optimize and run with strengths. 
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Physical, social mental and spiritual renewal should be 
constant exercises for the leader and the team. 


Human values provide the yardstick to measure 
good relationship in an organization and society: 


Management is a very useful tool in the hands of a 
leader. One can be a good manager without being a leader but 
one cannot be a good leader without being a good manage. 
Management is doing things right, leadership is doing the right 
things. Here comes the question of values i.e. to decide which 
are the right things. Management efficiency is in climbing the 
ladder of success. Leadership determines whether the ladder is 
leaning against the right wall. It is here that human values plays 
the prominent role. A man with wrong set of values cannot 
choose the right wall on which he should lean his ladder. It is in 
this sense that leadership is a byproduct of spirituality. 


What are the values specific for building of a good 
leadership ? Sacrifice, selflessness and renunciation of self 
interest enables a leader to achieve even the impossible. 
Mahatma Gandhi provided such a leadership. To be spiritual is 
not to be religious. An atheist can also be spiritual and a 
successful leader but not a negativist. What is required is 
mutual respect, mutual understanding and creative 
cooperation. 


Value based leadership: 
All successful leaders have two things incommon. 
(a) They are all persons of characte: 


(b) They have an inner structure that is composed of 
certain universal qualities, which are as follows: 


(1) Honesty and selflessness. 


(2) Sense of commitment to duties, obligations and 
responsibilities which is integrity. 


(3) A strong will power, self discinline and restraint from 
irresponsible conduct. 


109 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


(4) Giving others their dues, readiness and willingness to 
sacrifice when necessary. 

(5) Consideration and empathy for fellow workers. 

(6) Loyalty to the organization as well as to the cause tc r 
which the Organisation stands. 

(7) Equipoise in success and failures. 

(8) Initiative and courage which is readiness to take charg. 
andlead. 


(9) Willingness to admit mistakes and sharing the blame. 


An individual of character is a person who practises the 
above human values. 


Which value does what? 


Courage gives you the mental make up to take 
decisions, the ability to meet unpleasant situations and 
willingness to take risks. Selflessness based on vision and right 
conduct gives you integrity which is acting according to what is 
expected of me in my position with open mindedness and 
capacity for abstract objective thought, Positive vision and 
knowledge of job provides you with ambition, curiosity, 
enthusiasm, analytical ability, astuteness of imagination and 
ability to administer effectively. Will power gives you the 
mental strength to work hard for long hours, ability to stick toa 
project and a decision with single mindedness. Dealing with 
people with a broad mind and an openness gives you the 
capacity of understanding others, capacity to speak and explain 
lucidly and put your ideas in writing. Initiative gives you the 
ability to spot opportunities, the ability to adapt quickly to 
change, the ability to be enterprising. 


Ask value based questions: 


In order to put to test your own position as regards 
possessing and acting on human values, the following 
questions may be putto yourself and answered with honesty. 
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Are my thoughts, words and actions always pure? Do | 
keep my words when! say that I will do something? 

Am 1 a person of integrity which is honesty plus acting 
according to what is expected of me in my position? Dol 
never cheat, steal or tell a lie? Do I work diligently even 
when | am not watched? 


Am 1 loyal or does my loyalty change with my self 
interest? 


Do I have a motive higher than my self interest? 


Do I have the courage to take decisions knowing that 
these can turnoutto be wrong? 


Do I give up when faced with difficulties or out of 
laziness or I have the patience and perseverance to 
complete atask? 


Do 1 take initiative or I like to respond to other's 
initiatives? 
Have I updated my knowledge to achieve excellence 


and continue to operate at that level ? Or am | 
comfortable with my mediocrity? 


Do I know my own strengths and weaknesses? 


Do I occasionally feel that people are jealous of me and 
won't cooperate with me if I stick out my neck? 


The greatest service anyone can do to this world is to 


mind his or her own business and change him or herself first. If 
we do what we have to do with sincerity and pleasure then one 
day we will be able to do what we want to do. 


No manis an island, least of all yourself. We have to live 


in peace and harmony with the world around. Unpleasant 
actions and decisions contrary to harmony may have to be 
made but these can be done without hatred or any ill feeling. 


Life in the universe has a rhythm and a basic discipline. 


Hear the echo and do not create stress for the sake of being 
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different. Only mediocres try to show off appearing different 
notin substance but in the outer cover. 


Who lead well: 


Those who have the appropriate human values stand 
outinthe following aspects and become leaders. 


They realize that there will never be a better time to be 
the best than today. They do not build up ‘invisible fences 
around them of negative beliefs, false assumption and 
sabotaging fears from the world around theim. They know that 
success will come from simplicity. They trust that life is always 
fair at the end. They do not curse the darkness. They light a 
candle and show us the way as a leader should. In their value 
system it. is better to die standing than live your whole life on 
your knees. A leader knows that leadership occurs in moments 
of change and challenge, not during the moments of ease. They 
know that nothing happens until you actually move. Problems 
do not solve themselves. They ignore the critics who have 
always laughed at the visions of bold thinkers and remarkable 
visionaries. 

Opinions of others do not matter- Being true to yourself 
matters. They know that conflict is nothing more than an 
opportunity for greater growth. They want to accomplish 
things inlife. They do not mind who gets the credits. They know 
that to transcend the rest they have to be the most optimistic 
and helping person in the room. It is not enough that you are 
optimistic but as a leader you should make the pessimists 
around you optimists. 


A leader knows that one of the things that separates 
leaders from followers is that those who lead, speak openly, 
honestly and courageously. Leaders make their team mates feel 
special and not dwarfed. 


WhatGita tells us : 


The virtues, qualities and values that Lord Krishna has 
described as Divine Properties are the very same which the 
modern gurus of management nearly six thousand years after 
the Mahabharat prescribe for managers and leaders. 
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Abhayam or fearlessness is the first such quality which 
every manager or leader must have. One who is afraid of people, 
obstacles and decision making can neither be a manager nor a 
leader. 


Purity of heart (Chitta Pavitrata) meaning 
transparency to truth is the second such human value which is 
essential for any leader of men. Truthfulness begets trust and 
who can be a manager or leader inwhom people have no trust? 


Steadfastness in seeking wisdom and conducting 
oneself by right reason and sound perception without dithering 
isa quality everyone expects from one's leader. 


Unselfishness and generosity which come out of a 
compassionate heart gives rise to 'daya' and ‘dana’, charity 
which is a divine property amongst virtues and values. This 
makes a leader great and adds to his effectiveness. 


A leader and a manager must be in full contro! of his 
senses and should not succumb to temptations. This makes self 
restrainta greatvirtue for aleader or manager. 


Constant renewal of ourselves in the four basic areas of 
life physical, social, emotional, mental and spiritual has been 
described and recommended to be a habit or highly effective 
people by Stephen R. Covey. Self learning or Swadhyaya which is 
the seventh divine property is exactly this renewal which would 
also cover self discipline including training the body and mind 
to attain self discipline. 


Arjavam is a quality of honourable men who put highest 
values, straight forwardness and sincerity. A leader should 
always be free from guile and crookedness. 


Men and civilization stand or fall according to their attitude 
towards truth (satya) which is the foundation stone of the 
universe. Ninety per cent of leadership failures are character 
failures. Truth and trust are the sand cement combination that 
is the glue of the organizations. Competence and character are 
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blended together in persons and organizations so that wisdom 
and judgement rule. 

Absence of wrath (Akrodha)}, engaging in actions without 
desire for their fruit (Tyaga}), Peace meaning tranquility in 
spirit, absence of fault finding and calumny, absence of 
greed, gentleness, modesty, absence of restlessness, 
radiance of character, forgiveness, patience, purity of body 
and mind, non-hatred, lack of conceit are the other 
qualities and virtues which constitute man's spiritual 
wealth described as divine properties in the Bhagawat 
Gita. 

Success is.all about being in the process of joyfully 
creating a life that reflects your highest values, your 
deepest beliefs and your greatest dreams. The 
unfortunate part of the story is that a majority of the 
leaders who lead the world today have neither the values, 
nor the right beliefs nor any noble dream. They shun the 
divine and embrace the demonic. It has to be remembered 
thatat the end of our lives the only thing that endures is- 


(i) Who we became, the difference we made and the 
love we gave. 


Greatness comes when you create something with 
your life that is not only bigger than you but out-lasts you. 
Values outlast organizations. A nation which values its 
values outlasts civilizations and survives history. Others 
perish. 
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CHANGING FACE OF HUMAN RIGHTS 
Shri Amiya BhusanTripathy 


The concept of Human Rights has become so 
comprehensive in the 20" Century that it will be difficult to deal 
with the subject in one article. In this article 1 will discuss the 
changing face of Human Rights more particularly in the Indian 
context during the last few decades. 


Without going into the history of evolution of Human 
Rights if we look at the Indian scenario it will be seen that after 
independence and for quite some time the perception of people 
of their rights centered on their infringement and violation in 
terms of the Constitution of India and the prevalent regulatory 
laws. The Constitution guaranteed fundamental rights to the 
citizens and their violation was justifiable. The protectors of 
their rights at the grass-root level, the Police, other Law 
enforcement agencies, Prisons and Judiciary, failing to uphold 
the rights became accountable. Statistically Police topped the 
list of violators through acts like illegal arrest, detention, 
search, use of third degree methods, custodial deaths, non 
registration of complaints etc. which affected the life and 
liberty of the people. Thus it was the element of violation of 
their life, property and liberty which was imprinted in the 
psyche of the people, not their deprivation in other areas that 
would promote a happy and healthy life and society. 


A turning point in the evolution of Human Rights was 
the Universal Declaration of Human Rights in 1948 by the 
United Nations which had emerged from debris of destruction 
during thé second world war which unlike the first world war 
(1914-19) was the product of imperialist paranoia of one man 
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and the merciless killing of millions of Jews, the genocide 
famously called Holocaust borne out of racial hatred. The 
conscience of the world leaders was stung and the rights of 
people, as a nation, as a state, a community and an individual 
living in peaceful environment sans discrimination, hunger, 
poverty, disease and illiteracy were recognized. The Universal 
Declaration of Human rights, to which India was a signatory 
very comprehensively dealt with the rights of people which 
transcended the legal and statutory rights embodied in 
different laws. That was the time when our Constitution was in 
the making and the fathers of Indian constitution, influenced by 
the declaration incorporated the provisions in the draft. Thus 
emerged the concept of fundamental rights, which were 
inviolable and for whose redressal a citizen can go to the court 
directly including the highest court of the country, the Supreme 
Court through the means of Writs of Habeas Corpus, 
Mandamus, Certiorari and Quowarranto and the larger and 
amorphous doctrine of Human rights, not justifiable, but 
eminently desirable for building a happy and healthy society. 
Chapter 3 of the constitution on fundamental rights guarantees 
the citizen the right to equality, freedom, including freedom of 
speech and religion, right against exploitation and cultural and 
educational rights. Chapter 4 titled “Directive Principles of 
State policy" is a mission statement dealing with objectives 
which the state should strive to attain like welfare of people, 
decentralization of authority, education for all, humane 
conditions of work, welfare of workers, uniform civil code, 
promoting the welfare of schedule castes and schedule tribes 
and other weaker sections, nutrition and health care, 
protection of environment, heritage, etc. It is this plethora of 
objectives which during the last few decades has assumed 
significant proportions. While formulating the Directive 
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Principles, the noble framers of our Constitution perhaps did 
not visualize that the objectives enshrined in this chapter along 
with several international covenants, protocols and treaties 
that followed embodying the aspirations of the people would be 
voiced by them as their rights. The crux of the larger issue of 
Human rights is rooted in this perception. 


This leads us to cast a glance at the epoch-making 
developments in the international arena in the 20" century. 
Post world war, what emerged was the majesty of the 
sovereignty of the people with India taking a lead in South Asia 
followed by the unfairly labeled dark continent of Africa. Nation 
States emerged and blossomed, a Gandhi striding as the beckon 
light in Asia and Nelson Mondela in Africa. 


What could be more splendid, wondrous and 
exhilarating than the oppressed people struggling to free 
themselves from the clutches of imperialist rule and lo and 
behold succeeding unfailingly ? What can be more fundamental 
and organic than the right of people to decide their own fate ? 
Disintegration of the Russian federation in the late eighties 
brought a grand finale to this excruciating human drama of 
liberation and freedom and as of now the United Nations which 
had 51 countries as member in 1945 has 193 (2011). That was 
assertion ofrights at its exultant best. 


The Universal Declaration of Human rights gave an 
impetus to widen the spectrum of Human rights movement 
through a series of international conventions, treaties and 
protocols, over a period of time, notable among them vere the 
covenants / declarations on (a} Economic, Social and Cultural 
Rights (b) Civil and Political Rights (c} elimination of racial 
discrimination (d} abolition of apartheid (e} abolition of 
slavery (f) crime of genocide (g) crimes againsthumanity (h) 
rights of child (1) rights including political rights of women 
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(j) trafficking in persons. The conventions which were meant 
to be binding on all member countries are to be ratified by the 
legislature after which appropriate legislation on a particular 
issue would follow. 


And here it is that the changing faces of Human Rights 
become clear and vivid. Contextually and historically the 
evolution of Human Rights till the beginning of the 20" century 
and through it was thematically political and civil. Beginning 
from the 'Magna Carta’ signed by King John in England in 1215, 
the onward path was marked by the Habeas Corpus Act in 1675 
in England, American declaration of independence in 1776. 
French revolution in 1779. Abolition of slavery in the USA in 
1850, giving women the right to vote in England in 1900, fall of 
powerful monarchies in Russia, China, Italy, Turkey, Egypt and 
other countries and the victory of people in wining 
independence in Asia and Africa there by putting on the world 
map nearly 200 free countries. But what was needed was much 
more, freedom from hunger, poverty, disease, illiteracy and 
exploitation. And that unleashed the next movement for 
Economic, Social and Cultural rights. The theoreticians grandly 
termed them as first generation covering the civil and political 
rights, the second generation embracing the economic, social 
and cultural rights and the third generation, the 
interdependence which indeed is crucial for a free people to 
develop and enjoy the fruits of progress. 


If we take a look at the development of social 
legislations, in India after 1950 the main objective of which is to 
benefit the weaker and deprived sections of society we will see 
that the legislations have been enacted in the backdrop of 3 
main factors. First is the preamble of the Constitution 
envisaging a Welfare state for India, second, world opinion 
crystallized in the shape of UNO covenants and third, the ever 
growing conscious free media and civil society. Take for 
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example, women, half of the population of India, but 
marginalized, oppressed and exploited. In the wake of the UN 
convention on trafficking, the Suppression of immoral traffic in 
women Act was promulgated in 1956 and later revised in 1978. 
Targeting other areas legislation followed with enactment of 
Indecent presentation of women Act (1986), Prevention of 
Dowry Act (1986) Prevention of abortion Act, Prevention of 
domestic violence Act and amendment of relevant laws on Rape 
and Molestation. Now in many states jobs up to 33'/, % are 
reserved for women. Take the case of the child, a highly 
neglected and exploited section of society. Apart from specific 
constitutional provision for the safety of the child in Art, 24 
several laws have been enacted like the Factory Act 1948, Mines 
Act 1952, Bonded labour Act 1976, Child labour (prevention) 
Act 1976. Yet another act is the Children Act 1960, amended 
subsequently as the Juvenile Justice Act 1986 which has further 
undergone changes. Similarly for the protection of the Schedule 
Castes and Schedule Tribes there are the Civil Rights Act 1955, 
Prevention of atrocities on Schedule Castes and Tribes Act 
1986. 


The above are only illustrative to emphasize the fact 
that the rights of the weaker and deprived section of the society 
are receiving the attention of the Legislature and Executive 
through enactment of laws and creation of instruments to 
implement them. At the apex level several Commissions have 
been constituted to oversee and monitor the activities of 
various agencies, like the Women Commission, the Minorities 
Commission, the Schedule Caste and Schedule Tribe 
Commission and the National Council for Protection of 
Children. There is also the National Human Rights Commission 
to address various issues relating to the rights of the people. 
Corresponding Commissions have been constituted in several 
states. 
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Thus while before independence there were mainly the 
Police and concerned departmental authorities to redress the 
grievances of the citizens, presently there are several agencies 
mostly statutory to address their grievances. Earlier, I have 
mentioned about the Civil Society. Their contribution to further 
the Human Rights movement has been substantive, signal and 
admirable. In fact it is their campaign backed in many cases by 
judicial pronouncements which has been responsible for high- 
lighting certain provisions of the ‘Directives Principles of State 
Policy’ as basic human rights. Thus the provision in Chapter 4 to 
provide primary education to all children has now become a 
right of the child with enactment of law and constitution of the 
Nationa! Literacy Mission. Right to food is yet another issue 
which is being debated. This idea originated in an incident of 
starvation deaths in Kalahandi in 1996 and later through a PIL 
engaged the attention of the Supreme Court and the National 
Human Rights Commission. Campaign on right to service which 
is in woeful condition in all sectors, like health, public 
distribution system, citizen services, municipal and other 
urban facilities has started gathering momentum. The MNREGS 
is yet another form of right to employment. The Act on Right to 
Information passed in 2005 has empowered the citizens to 
demand transparency in Governance. With the scope of Human 
Rights widening, the distinction between Fundamental Rights 
and Directive Principles of State Policy is getting increasingly 
blurred. 


There is no space here to take a world view, but suffice 
to say that notwithstanding the troubled path on which the 
Human Rights movement has trodden, the rights of a human 
being have ultimately prevailed. 
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GOVERNANCE IN TWENTY-FIRST CENTURY 
Shri Vivek Pattanayak 


Introduction - 


The word government comes from the word 
"gubernar.” It means to steer. In political-science the State is 
defined as an entity with people within a defined territory 
under an organization called government with sovereignty 
being the most important attribute of statehood. Sovereignty 
comes from the word superanus meaning supreme power. 
Monistic concept of sovereignty advocated by Austin was the 
primary legal doctrine for decades. Jean Bodin can be credited 
of being the precursor of the supreme power theory. Harold 
Laski's maxim authority as federal was an important milestone 
in political science. Is the State different from society ? Of 
course, it is legally and politically different. 


Whatis 21st century? By calendar it started on ist day 
of January of 2000.1f Christ would have been born ten years 
earlier or later the century would have begun accordingly. Here 
the 21st century is not determined by the date in the calendar. It 
is more than that and it means a period or age like Victorian age 
.Elizabethan age, age of science, plastic age, electronic age or 
space age. 


One should start by referring to Aristotle's famous 
statement that State comes into being for life and continues for 
good life. Primary role of the State is to protect life of 
individual.lt is said that the first king is the fortunate warrior. In 
constant battles among rivals in any community one who 
survived and defeated or subjugated others became the king. 
His word was law. Hence the expression kingdom-domain of 
the king. The word jurisdiction comes from two words-"juris" 
and “diction'-Juris means law and diction means word. King's 
jurisdiction was his kingdom where his word was law. 
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By the end of the 19th century Ottoman empire spread 
from the North Africa to the Middle East. The Austro - 
Hungarian empire under the Hapsburg included practically 
whole of eastern Europe. The Kaiser's Germany included the 
present day Tanzania and Namibia. After twenty years, the 
Ottoman empire was disintegrated with the end of World War 
1.The whole of North Africa and the Middle East looked so 
different under the mandate of Britain and France that it was 
almost unrecognizable. Germany was a vanquished power after 
domination for nearly fi y years after Franco-Prussian 
War.The Hapsburg monarchy was dissolved and produced new 
political entities which is often referred to as Balkanization. 
Who could have imagined this in 1900 ? By 1940, the whole of 
continental Europe was under the full control of Hitler's 
Germany . France was vanquished. Who cou) have imagined 
this in 1920 ? By 1960, the British empire where sun never set 
was practically left only to the British island and few areas here 
and there. The French colonies in Africa and Asia vanished. 
Who could have imagined this in 1940 ? By 1990 the Soviet 
Union was only rival power to America. Its territory spread 
from Europe to Asia with the whole of the Eastern Europe 
under its control. By 1991 the Soviet and communist bloc 
completely disappeared after falling like house of cards. Who 
could have imagined this in 1960,orin1970 orevenin 19807? 


America and Europe emerged as the economically 
strong and politically vibrant group in the world stage. Their 
intervention in Yugoslavia, and later in Iraq (although not 
supported by France, Germany and Canada against Saddam) 
showed their prowess. After 2008 when sub-prime crisis 
emerged in America, the whole of Europe along with Japan 
received the contagion. Recession, depression and 
unemployment not only affected America, it is yet to recover 
fully from the economic crisis. Today after Iceland, Ireland, 
Greece, Portugal, Spain and now Italy are all in the grips of 
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serious economic situation which is threatening the European 
unity. There is apprehension of dissolution of Eurozone. Who 
could have imagined this in 2000 ? China and India in 1990 
were called developing and even poor countries. Brazil was no 
country of any economic significance. Russia after collapse of 
the socialist bloc was written off. During the Euro crisis many 
looked to BRIC(Brazil, Russia, India and China) for succour. 
Such was the state of economy of USA that the rating agency 
downgraded the country from triple "A" status. Who could have 
imagined this situation in 1990 or for that matter in 2000 or 
even in 2005? 


Who thought Mubarak of Egypt. Ben Ali of Tunisia and 
Gaddafi of Libya vanish from power? Who also thought Saddam 
will go down and hanged, and Gaddafi would meet his death in 
the most ignoble manner after remaining in power with such 
pomp for 43 years ? Who also thought that Saleih of Yemen cede 
power? What would happen to Assad in Syria one has to see. 
Whether there will be establishment of democracies or these 
countries will be taken over by radical Muslims or countries 
will lapse into tribal anarchy nobody can foresee. Whether Arab 
Spring will end up as long Arab winter is any one's guess. 


Effect of events on history 


From what has been stated in the foregoing, one can see 
that the status of the countries can change and status of rulers. 
Single event of self -immolation in Tunisia produced the 
cascading effect which is called Jasmine revolution .That led to 
seize of Tahir square in Cairo. Then began revolt against Col. 
Gaddafi. This was followed by turmoil in Yemen, Syria, and also 
in Bahrein. This is called Arab Spring. 


Breaking of Berlin wall brought end to the socialist 
system. Historical forces based on economic, political, 
technological, personal and military factors have also played 
their parts in rising of political entities call them empires or call 
them kingdoms or call them States, and also their dissolution. 
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Discovery of America while in search of sea route to India 
brought the Spanish domination of South America and also the 
Portuguese entry of Brazil. The Inca empire and Aztec 
civilization could not withstand the attacking Spanish 
conquerors armed with superior weaponry and horses. The 
Arabs defeated Prithyiraj since for personal ambition 
Jaychandra betrayed the then India. The Moghuls entered India 
with canons. The House of Timur ruled till the British came 
with better weapons and military skill. The opening of sea route 
to India by Vasco de Gama brought the Portuguese then the 
Dutch, then the French and finally the English to Asia and India. 
They came for trade and commerce, and ultimately ruled these 
places politically. For opium trade China was dismembered 
what they call cutting of the Chinese melon. With conquests 
come new legal system .religion and governing architecture of a 
political entity. Depending upon the roots and tradition of the 
losing class of the society the new culture replaces or gets 
assimilated or a synthesis emerges. The Aryans were 
influenced by the Dravidians. The Aryans were nomadic race 
while the Dravidians were settled people who depended upon 
agriculture. To the native Indians cow was sacred as the 
agriculture depended upon its progeny .Hence the way of life 
which the Indians adopted after Aryan conquest was to respect 
cow and not eat beef although the Aryans in Iran, Turkey and in 
Europe eat beef. The categorization of people into caste system 
Was basically a governing architecture. Language which came 
with Aryans adopted the local dialects and languages. Although 
Manu codified law, the tribal laws still continued with their 
system of property law and personal law of marriage. The 
Arabs, Afghans and Moghuls came with religion and language. 
Those who converted to become Muslims followed Islamic 
personal law. The language of the government was Arabic 
Persian and later came Urdu. Sanskrit continued as language of 
philosophy, religion and local languages continued even during 
Islamic rule. 
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In South America the Spanish became the language of 
administration and Christianity, the religion of the majority of 
people although animism is still practiced by local indigenous 
population. The private law came out of the Christian tradition. 
The Spanish system of governance came as can be seen from the 
account of Gamboa, the Spanish Viceroy of Peru. In Africa the 
French was the language in the French colonies and English in 
the British Empire. The Christianity spread with the French and 
English. In the Arab countries the English was spoken in the 
British mandate and French in the French mandate. While in 
Jordan, UAE, Saudi Arabia, Israel and Palestine and Kuwait 
there is distinct English influence while in Tunisia, Algeria, 
Lebanon and Syria one can see the French influence. After the 
Second World War II due to the American dominance the 
English started pushing out the French language. 


History of constitutional development 


In England the king was oppressive and then came 
Magna Carta. It was beginning of the constitutional system. 
Power sharing with nobility and protection of common man. 
Legislature by the name Parliament came into being. The word 
Parliament comes from the word "Parle" in Latin which means 
to meet and to discuss. Its concurrence was necessary for 
imposition of taxes. Bill of Rights came with civil war and 
glorious revolution. Court of Star Chamber was replaced by 
court of law. The institution of independence of judiciary 
emerged. Parliament became bicameral with bourgeoisie as a 
class became influential. Need of civil service was felt as 
administration became too impersonal and technical. The 
institutions of the Comptroller General and then Auditor 
General came into being since the Parliament wanted to 
understand the accounts after they voted the budget and 
wanted to know how exactly the money voted was spent Public 
Service Commission came to ensure that civil service becomes 
a professional body and not become an offshoot of the 
privileged class like landed aristocracy. The experience of the 
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Cremean War in which Britain was embroiled created the need 
for a professional civil service to support war effort. 
Independence of a body was necessitated for recruitment to 
service so that selection of civil servants is not influenced by 
political .group and personal consideration. 


In India while constitution was under making, taking 
into account the status of Scheduled Tribe and Scheduled Caste 
there was a feeling that a constitutional commission for them 
should be established. For fair election an independent Election 
Commission was provided in the constitution. Later in time 
understanding the extent of human rights violations that were 
taking place although India was signatory of Covenants under 
the Universal Declaration of Human Rights of 1948,the Human 
Rights Commission was envisaged after the Protection of 
Human Rights Act was passed in 1993.Similarly, the Women's 
Commission came into being like Minority Commission. There 
is a Commission for Children and also a Commission for the 
disabled. 


Whether an institution to protect gay will come in 
future one has to see. Such movements have taken place in the 
West. In some countries right to privacy is strictly guarded. In 
Canada there is a vibrant Privacy Commission. This shows how 
the governing architecture is developing in history. Once king 
was all powerful Parliament restricted him. The executive 
either the President or the Prime Minister coming to power on 
popular will expressed through election was the principal 
organ of governance. Can one say now that the executive is the 
principal agency of governance ? Is the Prime Minister in India 
or in UK or President in USA all powerful? Are the Ministers, the 
governors ? What about bureaucracy? What about other 
institutions like legislature judiciary and other institutions 
about which reference has been made. One can see the 
American system. The President can be restricted by the 
Congress. Even the law of Congress can be nullified by the 
Supreme Court. How the concept of separation of power and 
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judicial review have evolved over time one can understand by 
studying the landmark case, Madison vs Marbury case. 


Regulatory bodies 


After the civil war in America the State developed what 
is now called Independent Regulatory Commissions. They 
exercised quasi-executive, quasi-legislative and quasi-judicial 
power. They grew in the sector of rail road, electricity, water 
supply and in other public services. Originally they came under 
State legislations. Later under federal law regulatory bodies 
started sprouted up. In India we have Electricity Regulatory 
Commission, SEBI, RBI, IRDA and many other bodies including 
Institute of Chartered Accountants etc. There are quasi-judicial 
bodies like Administrative Tribunals. All these demonstrate 
that with passage of time depending upon the consciousness 
and need of time new institutions have grown. 


Doctrine of separation of power Montesquieu gave the 
doctrine of separation of power. He is quoted in following lines: 
"In every Government there are three sorts of power- the 
legislative, the executive and the judiciary. When the legislative 
and executive powers are united in the same person or in the 
same body of magistrates there can be no liberty. Again there is 
no liberty if the judiciary power be not separated from the 
legislative and executive. Where it is joined with legislative the 
life and liberty of the subjects would be exposed to arbitrary 
control for the judge would then be legislator, where it joined to 
the executive, the judge might behave with violence and 
oppression. There would be end of everything where the same 
men or same body (whether of nobles or of the people) to 
exercise all three powers. 


Incidentally, theory of separation of power he 
enunciated after he visited Britain \vhere then the cabinet form 
of government was under development with Prime Minister 
accountable to the Parliament. The government was 
collectively responsible to the legislature. As long as the 
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government had majority in the legislature it would continue. It 
was Walpole who resigned from the premiership when he lost 
majority. Many scholars say that Montesquieu's description of 
the British governing system as a model of separation of power 
was erroneous since there was no strict division of power 
between executive, legislature and judiciary, type of which one 
would see in USA. The constitution of America was influenced 
by the doctrine established in the book "Spirit of Law" written 
by Montesquieu. India has adopted the same scheme under the 
constitution for independence of judiciary although with 
parliamentary form of government it can be argued that we do 
nothave the same scheme of separation of power as in USA. 


In India the constitution has created many institutions 
including judiciary. Separation of cxecutive from judiciary took 
place under CrPC after Directive Principles stated under Article 
50 of the Constitution that there should be separation of 
judiciary from executive in public service. Initially by executive 
instructions called then Blue Book, judicial magistrates were 
distinguished from executive magistrates until in 1973 when a 
new CrPC was adopted.Scope of judicial review in India has 
evolved since the Constitution of India came into being. From 
Shankari Prasad case to Golaknath case, from Kesavananda 
Bharati case and to Minerva Mills case the scope of judicial 
authority has expanded. 


Public Interest Litigation 


Theory of public interest litigation originally advocated 
by Justice Bhagwati has reached new dimension. Initially, it was 
intended that judiciary should intervene where there is none to 
take up the case of defenceless poor, hungry and uncared for 
people. Now the scope has expanded to such an extent that 
sometime one wonders what is public interest and what is 
private interest. Whether, an ancient temple is well protected or 
not the judiciary can get into it. Whether bulls are a nuisance in 
the streets the judiciary can see. Whether encroachments are 
removed or not, judiciary can also interfere. Who should be 
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given security the judiciary will give guideline. Whether MLA in 
UP should have security or not, judiciary can examine. Who 
should have red light on the car, the judiciary will decide. This 
hitherto had remained within the precinct of executive. 


New trend 


By the doctrine of transparency in governance under 
RTI! Act which judge has kept how many cases after hearing is 
open to public information. Monitoring of 2G spectrum 
investigation by the judiciary is yet another example of 
expansion of authority. Lakhman Rekha was not sacrosanct it is 
observed .Sky is the limit of the power of judiciary was also 
observed. It has been stated during a particular hearing that 
judicia! power is absolute. 


Now the question arises why so much of importance is 
given to judiciary ? Is it because executive has not credited itself 
with glory ? Is it because the traditional government of 
executive is not discharging its duty? Is it because it is not 
effective due to too much of compromises on popular grounds 
which can be termed as populism. It is also called politics in 
popular parlance. Now the question arises are the members of 
judiciary not fallible? Are they not a part of the same society ? 
Do they not come with specific background, culture and mind 
set? 


People cite cases of Ramaswami Sen, even Dinakaran 
although not impeached, Shivraj Patil's case as Lok Ayukt and 
Gujarat judge's appointment as Lok Ayukt after Governor 
consulted the Chief Justice and did not go by CM's opinion and 
Justice Hegde joining Ana Hazare movement which many 
consider as political movement. The popular perception of 
fallibility among the top notch of judiciary is being expressed 
more openly than before. Shanti Bhusan's open allegation is 
well known. 


In Pakistan the court gave death penalty to a body guard 
who assassinated the Governor of Punjab (Salman 


129 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


Taser).La\wyers and fundamentalists attacked the court and 
warned the government not to implement the verdict The 
judge went on leave and went for Haj to escape the heat in the 
country and save his life. 


In USA the election of the President Bush against Al 
Gore was controversial. There was demand for recount. The 
matter went up to the highest court of the nation and they gave 
the verdict that since time to swear in President is drawing 
close there should not be any recount which could cause 
delay..The verdict was strictly according to political line. Judges 
appointed by Democratic Presidents voted for recount and 
judges appointed by Republican President were against it. 
Ultimately, Bush won as there \vere more judges appointed by 
Republican Presidents at that time. 


Civil Society 


Anna Hazare movement wanted the Parliament to 
enact Lok Pal law as it was proposed by the Anna Team. Who 
constituted the team ? Whatis civil society ? At one point of time 
there was a suggestion that Lok Pal should have power to 
investigate, prosecute and even try-almost the same power 
which servants of kings enjoyed before Magna Carta-and that 
made the nonsense of theory of separation of power:.Lok Pal 
would cover judges and PM and everybody holding public 
office. He should have absolute power and almost a dictator 
what we used to see soon after military coup in Latin America 
like Chile .Argentina, or in Africa, in Nigeria or in the Middle 
East ,in South Asia like Ayub Khan, Yahia Khan, Zia and 
Musharaf in Pakistan, Zia-ur- Rehman and Ershad in 
Bangladesh and Ne Winin Burma. 


Why so much of power is to be given to a single 
authority? Frustration towards corruption and non- 
governance is such that there is a feeling that summary justice 
should be given .Under CrPC summary power of trial was given 
and even mobile court was expected to give justice then and 
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there. Imagine the situation in the early fifties before 
separation when executive magistrates then simply called 
magistrates handed down justice readily. 


Whatis civil society ? 


The concept has developed since the 18th Century with 
the writings of Thomas Paine although in the last three decades 
after globalization and globalism when private capital sought 
business across the globe with liberalization and increasing 
privatization there was also deprivation and vulnerability of 
the poor. NGOs as institutions proliferated with active 
assistance of Bank and Fund and also by UN. In the conference 
on the subject some papers identified State market and house 
hold as actors in a society. Intense varied and multiple non- 
governmental organizations interacted with State and Market 
on behalf of households to prevent deprivation and injustice. 
These network of institutions, a vibrant body of heterogeneous 
associations constituted what is now called civil society. In the 
UN Conference on the subject of civil society it was discussed 
what role this "third sector" has in governance. 


Power of civil society is a matter which has bothered 
thinkers for quite some time. Consumers' revolution in India 
started even before liberalization but it was muted and 
ineffective. Post liberalization \wakening was robust and by 
passing of everyday the consumers are more active. Although 
the consumer law had been passed before 1991 telecon and 
electricity law provided for Ombudsman consumers’ grievance 
cell. Banking law and insurance law also have provided for 
consumers' grievance redressal system. These are structured 
civil society power. 


Civil society contains tivo words -"civil” and "society". It 
is civil as opposed to military. lt is not political and noteconomic 
but social . It is in reality more than that. Now it is mostlv 
political and sometime economic. 


Anna phenomenon started on an issue of corruption 
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which impinged all segments of society. It also went into 
election in certain parts of the country. There was mudslinging 
on the so-called Anna Team by the ruling party and vice versa. 
How far the civil society activism should go is a matter of 
debate. 


Arundhati Roy, a notable social activist a member of 
civil society is asking for right of self -determination in Kashmir, 
hitherto considered not only anathema but also anti-national. 
She made that statement in New York. Prashant Bhusan also a 
prominent member of the Anna Team championing jan Lok Pal 
bill said the same about Kashmir. How far should civil society 
activism go ? Can they question state integrity and sovereignty? 
Tolstoy and Thoreau were philosophers of resistance and even 
Tolstoy was considered as philosophical anarchist. Those were 
times of Czar where absolutism was the rule of governance. Can 
or should civil society pioneer a movement like secession of a 
part of territory of a country ? What should the governors do in 
such a situation-whether it is executive, legislature or judiciary 
and other institution ? Should they remain silent to these 
processes and be mute spectators? 


Categorization 


People in society particularly in India of late have been 
categorized. They are classified as political, judicial, 
bureaucracy, business and media. Then we have undefined 
class of civil society activists like Anna Hazare, Ramdev, Ravi 
Shankar, Medha Patkar and others who have large following 
they constitute a strong and powerful force who cannot be 
ignored by the governing institutions. They started by 
confronting executive and they confronted Parliament. Who 
knows whether they will not challenge judiciary in future. In 
case Lok Pal Bill is not passed the way they want they will 
agitate in front of houses of MPs. they have asked for Jail Bharo 
(pack the jails) to the young people. If the law is passed in 
Parliament and challenged in the Supreme Court and if the apex 
court rules it as unconstitutional will they even ask the youth to 
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do whatis called “gherao"? There is real danger of fractiousness 
in the society leading to disintegration of orderliness which is 
core to the very fundamental of the State- it comes into being for 
life and continues to for good life. What is the difference 
between the state of nature and a State? Hobbes described state 
of nature as short, Solitary, nasty, brutish and poor state is 
Leviathan. 


Need for consensus among them therefore seems very 
important to get any significant thing done- steel plant, power 
plant, educational institution and even Lok Pal law. 


Governance Deficit 


Governance deficit is a popular expression these days. 
What does it mean? Why it is so? Is it confined only to executive? 
Is it not there in judiciary ? Is it not there in legislature ? What 
about other constitutional and statutory bodies? What about 
others who enjoy power like media, ecclesiastic bodies and so- 
called civil society? 


First estate meant clergy. Second estate meant nobility. 
Third estate was referred to commoners. Edmund Burke called 
the press fourth estate. Wikipedia refers to some segmen: of 
society as fifth estate. Which is what is called civil society. After 
Anna phenomena some refer to the activism of the civil society 
as fifth estate. Each enjoys power: It has impact on governance. 
Clergy was once very powerful so much so that Henry VIlI 
revolted against Pope when he wished to marry Annei Bolein. 
Even now Church has big voice in the society in Europe and in 
the Christian States. The last Pope had big sway over the people. 
What power Ayatollah Khomeini enjoyed it is fresh in memory. 
in the Islamic States Mullahs have big sav. Gurdwara can declare 
someone as Tankhaya. Mr Buta Singh former Home Minister 
after operation Blue Star was declared as Tankhaya. He came 
out of that ostracism only after cleaning shoes near the Golden 
Temple. in the Hindu religious order the temple exercises 
tremendous influence ? Mere suggestion to allow foreign 
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tourists to visit Lord Jagannath temple produced severe 
condemnation. Indira Gandhi as PM could not enter the temple. 
Similarly the power of nobility was all pervading as a result it 
produced the French Revolution. Similarly the Commoners 
enjoyed such sweeping power at a point of time in France that 
Napoleone had to emerge. Fourth estate is undoubtedly very 
powerful today not only in India also in the Western world. 
They have profound effect on governance. It is needless to 
emphasise that the so-called fifth estate can influence decision- 
making-Lok Pal Bill, execution of aluminium plant and steel 
plant, nuclear plant etc. 


Transparency 


Right to information came in USA many years ago to 
give access to citizens about public decision making process 
and its content. This right came to Canada after many years. 
Even to Europe it came gradually. The information relating to 
governance in the past came through legislature and through 
MPs. MLAs and Congressmen and Senators. Direct access to 
information by the public was not available then .Only after the 
law relating to right to information was enacted the citizens had 
direct access to information. For generations the governance 
Was based on the principle of closed-door approach and hence 
secrecy law was considered sacrosanct. Punishment under 
Official Secrecy Act was very severe. Now in India Right to 
Information Act opened up flood gates of governmental 
information. There is now talk of transparency in every sphere 
of governance. Even there is talk of transparency in corporate 
sector. Perhaps transparency demands that now public officers 
should take oath of transparency not secrecy. 


Media 


Role of media in the governance structure is clear in 
democracy. Under the constitution and law in India and other 
countries there are provisions to protect functioning of media. 
Ariticle 19 of the Constitution of India., the previously called 
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Feroz Gandhi Act, now Article 361A of the Constitution and 
Covenants under Universal Declaration of Human Rights to 
which India is a signatory and Protection of Human Rights Act 
create the legal regime to cover media along with Press Council 
Act. Media in India and other democracies are part of decision 
making process in the public institutions overtly or covertly. 
Even in dictatorships media sometimes is very active. During 
the military rule in Nigeria and Pakistan the media has been 
critical of government. 


Impact of negative news on the market is well 
recognized particularly on stock market. It can also affect 
investment as was mentioned by Prof Gita Gopinath of the 
Harvard University on Macroeconomics ina recent interview to 
the Economic Times. Eurocrisis, impending recession, scams 
and too much of adversity in the media on them can make the 
investors shy. She went on to say with all the potentialities the 
country with demographic dividend in favour with huge young 
working force it would be disastrous if the growth momentum 
is halted as investors halt their march to India. 


Investigative journalism and media trial are also 
expressions which are used in derogatory terms about media 
activism. Right to privacy is very often come under attack due to 
these instruments of transparency. Incidentally, right to privacy 
is also a human right according to Universal Declaration of 
Human rights. Media is sometimes accused of dealing with 
micro issues like whether some actress will give birth to a baby 
boy or baby girl or whether girls will stay in one hostel! or other. 
There is accusation that valuable newsprint is wasted when the 
news content is not educational and caters to commercial 
consideratidh for better circulation. The question of regulation 
of media is a hot topic and media in India and elsewhere have 
experienced censorship. 


Recently the Perugia case in Italy involving Ammand 
Knox was subject of much discussion and it was felt that the 
innocent girl was unfortunately prosecuted by media coverage. 
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Sometimes coverage of students’ unrest communal 
disturbance and environmental issues become problem for 
police and administration. Media to please a segment of society 
can create sensation. The question arises as tot whether girls 
will stay in one hostel or other it is better left to Vice Chancellor 
or even Chancellor. Should other institutions including 
judiciary get into these matters. Then what role is left for VC and 
Chancellor? 


Media is sometimes accused as a permanent opposition 
to the government -joined by civil society activist and advocacy 
NGOs the government faces challenging task of executing 
projects either in public or private sector. When media emerged 
as fourth estate. It was in the times of absolute monarchy or 
when there was too much of cxecutive power of the 
government .When the executive is checked by many 
institutions its absolutism is reduced to mullity and it 
sometimes becomes ineffective. In such circumstances should 
media be unguided to any extent. Justice Katju's statement on 
what to publish and what not to publish is relevant. Now he 
wants amendment to law to give teeth. Mere warning is not 
enough. He suggests fines and compulsory withdrawal of 
government advertisements should be provided under the law 
and the Council should have power to take action. Broadcasting 
media is under self-regulation. 


Compensation to be paid to Justice Sawant by TIME 
NOW has given rise to debate in the media itself. The verdict of 
High Court and Supreme Court have shown that there is 
perhaps need to regulate and not leave it to self- 
regulation..Reaction of Justice Verma, the head of the 
broadcasting media self-regulatory body is quite 
understandable although may not be shared by others in the 
legal fraternity. 


Let us also not forget that the media is not necessarily 
independent. Some have strong political affiliations and even 
business connections. Therefore whatever appears does not 


136 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


have to be free from bias and prejudice, Recently, Rupert 
Murdock, the media czar came under heavy criticism and also 
scrutiny in UK, and in Australia. FOX channel in America is 
known for its ultra-conservative bias. In Odisha we all know 
which newspaper is supported by which political leader and 
which channel belongs to whom. 


Uncivil society 


Demand of people for transfer of civil servants and 
government yielding to it on any issue. Is it demand of civi! 
society ? After every road accident where a person is killed 
there is Rasta Roko agitation. Local administration has to 
declare some compensation. After every electrical accidental 
death of worker, there is demand for giving a member of the 
family a job. Utility agreeing to give job has become a normal 
phenomenon. Is it action of civil society or uncivil society ? Does 
it reflect governance or non-governance ? Could it have 
happened during the time of Kharavela or Akbar? Is the 
democratic governance that we see based on popular emotion 
better than despotism of monarch in terms of governance? 


Coalition partner in coalition government how do they 
influence governance is known from -Mamata Bannerjee 
saying that, there should be no petrol hike, otherwise West 
Bengal should be paid Rs 20,000 crore. How does Opposition 
influence the governance ? The Opposition threatening to 
paralyze government. Is there something called Coalition 
Dharma? 


Policy paralysis 


Too much of information, transparency, debate and 
discussion can ultimately end in policy paralysis. There can be 
many points in favour or against of a proposed policy. Even 
mathe matical models have not proved always right as was the 
case during the bearish trend in the capital market after sub- 
prime crisis. Assumptions can be wrong. One can only foresee 
up to a point. In the past opaqueness helped decision making by 
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politicians and bureaucrats. Now with too much of debate and 
multiple institutions getting into the matter and sometime 
witch hunting after any failure, nobody wishes to take risk. 


Inclusive democracy 


Democratic governance includes only citizens. In a 
country of citizens and aliens. Can the aliens be ignored in 
governance particularly when they pay taxes. What role adults 
have and what role the non-adults have in the society ? Non- 
adults have rights but do they have role in management. 


People do not necessarily cooperate with each other 
even if they are homogeneous. When they are heterogeneous 
based on caste, religion, language, culture, region, and ethnic 
origin is not matter more complex ? The views can be divergent. 
Who is minority ? Hindu in Kashmir and Meghalaya, Muslim in 
India and Christian in Odisha constitute minority. How does 
majority create a climate of confidence for the minority? 


In the ancient Greece democracy was for citizens, not 
for slaves. In India who were plebians -upper caste Hindus, rich 
Muslims and educated Christians .Now situation has changed 
after the commencement of the constitution. In sixty years 
those who were considered poor, backward, untouchables and 
aboriginals have equal rights as the upper echelon. They have 
access to power through civil service, Legislature, judiciary and 
also through media. Romans ruled for six to eight hundred 
years. They used slaves after conquest for their 
aggrandizement. When slaves rebelled punishment was 
barbarous. Example of Spartacus in the history will show how 
inhuman the upper echelon could be. 


Fragmented society 


The Indian society is fragmented -very poor, poor, 
middle class and rich. Among the middle class there is further 
division -those in power like government servants including 
police and members of judicial service and corporate 
executives, those not in power like retirees, possibly lawyers, 
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doctors, shop keepers etc. Their reaction to an issue is not the 
same and cannot always be the same. The governing 
institutions get a divided feedback. 


India, although called “unity in diversity", in addition, is 
a heterogeneous society with multiple religion, language, caste, 
racial and ethnic origin like the erstwhile Soviet Union and 
Brazil. Now with rising consciousness one can find the 
fragments in America. Therefore participatory functioning of 
the people in governance can be an obstacle due to this division. 


Corporate Governance 


In power structure in the society corporates have 
played a big role whether overtly or covertly particularly after 
the fall of Soviet system. This has been reflected very eloquently 
by David Corten in his book “When Corporates Rule the World". 
Now the concept of corporate governance has become a subject 
of debate. Share holders are represented in the Board. Other 
stake holders like lenders are on the Board public interest 
directors are also on the Board. What about employees, what 
about other stake holders of the community in the vicinity, what 
about suppliers, contractors and consumers and customers? 
Should not they be represented ? What about corporate 
democracy through AGM ? How active are share holders ? What 
about corporate social responsibility ? 


Now recently Government had to roll back or suspend 
FDI in retail-Mamata Bannerjee pulling the plug. Parliament 
could not transact business for good eight days. Deepak Parekh 
and Ashok Ganguly considered to be balanced corporate 
honchos criticized the Opposition. Ratan Tata's message to the 
young people of West Bengal when Nano project was derailed 
in spite of support of the State Government, corporate chiefs 
like Rahul Bajaj, Narayan Murty and Azim Premj, openly talking 
of governance deficit reflect change in the mood of the 
corporate world. How much does the sector contribute to the 
revenue of the state by way of taxes, how much it contributes in 
providing employment to the people? Can the society ignore 
them? 
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In 21st century State institution and corporate sector 
should be cooperative with each other rather than combative 
.This is the new direction of governance. That takes us to the 
mindsetof people. 


Mindset is important ? Can we eliminate middlemen or 
should we? Are the traders, contractors, builders, and other 
business people - needed in society or not? Should we think 
stock-broking inferior as a profession to joining civil service or 
academia ? When the young people are looking for a decent life 
they can look for any profession where they can make money. 
Nightlife is another matter comes within the ambit of mind set. 
Is it actually spreading into small towns and should they be 
banned or regulated. Emancipation of girls- is it only in theory 
or reality. These are issues which cannot be over looked in 
governance. Time may come when people may think of how to 
protecting old and elderly parents from children and fathers-in 
law and mothers-in-law from the clutches of daughters-in-law. 
Should there be Men's Commission to protect weak men from 
aggressiveness of women? 


International organizations 


What will be the role of UN in 21st century ? Navi Pillay 
after Gaddafi was inhumanly killed asked for an enquiry ? 
International Criminal Court which will try Gaddafi's sons has 
taken adverse view of atrocities committed on Gaddafi during 
his last moments by the troops of National Transitional Council. 
The International Criminal Court is a significant development 
of international law. A citizen can be brought to justice for 
human rights violation in case the national institution cannot 
sanction him. 


In technical field there has been tremendous growth of 
international law inthe areas of intellectual property, aviation, 
maritime, telecommunication and atomic energy. The domestic 
law has to be developed to give effect to international 
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covenants. In aviation domain audit by ICAO is mandatory. 
Defects not rectified can have its consequences. 


If one reads history and analyzes events one can see big 
even:s have their effect and consequences. World War | gave 
rise to a number of small States in Europe like Czechoslovakia, 
Yugoslavia, Hungary and Bulgaria etc. In the north Africa and 
Middle Easta number of countries came up but remained under 
the mandate of UK and France. The League of Nations as a 
political institution at the international was born. It also 
created ILO etc. Effect of World War Il was decolonization. UK 
and France were so weak they could not sustain their empire 
and colonies. Africa and Asia produced a number of 
independent States. The UN system was established. Break up 
of Soviet Union and Socialist block produced a large number of 
small countries in Baltic. Balkan and also Central Asia. After 
World War II economic institutions came up like World Bank 
anc IMF. Collapse of Soviet system gave rise the concept of 
glcbalization and globalism in the economic domain. 
Ptilosophy of liberalization privatisation and borderless 
economy started with the advocacy of the doctrine of New 
Wald order of Bush. WTO became an important institution and 
chdlenged the UN system institutions. Treaty of Rome after the 
Wo'd War II although came up to bring a common market in 
Eunpe later developed to bring trans European political 
praess ultimately creating institutions like European 
Pariament, European Judiciary, European Commission and 
alscEuropean Human Rights Commission etc. 


Gloalism 


It is worth noting the remarkable manner in which the 
finncial crisis of 2008 was handled globally. When recession 
be,an as banks after banks collapsed in America and also in 
Evope there was no alternative but to follow the Keynesian 
instrument which had succeeded in early thirties of the last 
century. There was then no mechanism of coordination as it 
existed in 21st century. Through G20 and not through 
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traditional G7 or G8 forum global problems were attempted to 
tackle. 


In 2011 the Euro crisis was not handled as deftly as was 
in 2008 with such speed. Nevertheless there was later excellent 
cooperation among the continental Europeans although UK has 
remained out side the consensus on fiscal umbrella. Issue of 
monetary and fiscal integration have bogged down Europe. In 
any case UK was not a part of Euro zone. Initially small State 
Slovakia because of its economic success took a tough stand but 
later joined the rest of Euro zone to bail out Greece. This type of 
cooperation on economic matter was not possible when 
depression was handled by Roosevelt. Similarly yuan as a 
currency remained artificially low causing problem of balance 
payments for most of the developed and emerging markets. 
There was global pressure which has yielded some postive 
result on China. Quantitative Easing adopted by US had its 
impact. Many countries followed same method to make tteir 
goods cheaper. Movement of foreign institutional investment 
back to domestic market has its impact also on emerging 
countries causing policy changes. This impact on governanceis 
due to globalism in economic domain was not known eten 
twenty five years ago. 


Impact of negative news in the market like Eurozine 
crisis, impending recession and scams and too much of adve'se 
publicity in media on a particular matter can hve 
consequences on the economy and society, impacting on 
governance. Geeta Gopinath, Professor of Macroeconomic of 
Harvard University made this observation while dealing vith 
halting of growth in India. Incidentally Jim Walker, Managng 
Director Hongkong based Asianomics stated in India he 
homegrown adverse publicity has its effect on growth. 


Realignment of forces 


Pakistan was an ally of USA for decades. During 
Bangladesh war India was under pressure from US when it 
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moved its seventh fleet to Bay of Bengal. China was doing sabre 
rattling. During Nixon's visit Mao and Chou wanted India to be 
taught a lesson.9/11, Bin Laden's death and recently NATO 
bombing 24 Pakistani soldiers have changed the relationship. 
Pakistan moved into tighter embrace of China. Perhaps Iran will 
be closer to the duo. USA, Japan, India, Australia, South Korea 
and possibly Vietnam will become closer to contain the new 
threat of nuclear nexus along with North Korea. One has to 
watch how events will unfold with death of Kim Jong. Nuclear 
agreement with USA had its storms in India. Policy outcome of 
new alignment canbe far reaching. 


Plurilateralism 


Hitherto the political events produced far reaching 
consequences on political governance and also economic 
integration. One could see such developments in America, 
Africa, Middle East. OAS in America and OAU in Africa and Arab 
League in the Middle East were institutions which brought 
regional cooperation. MURCOSOR, ASEAN, followed the 
successful experiments in Europe. In addition ECAC, LACAC, 
AFCAC, ACAC came about in civil aviation. Later a body called 
SAARC also took roots in South Asia. A body like APEC has 
become also powerful forum of economic cooperation. 
Plurilateral institutions have grown in last several years. From 
G7 to G8 and the world has moved to G20. Importance of G 20 
during the global financial crisis of 2008 was visible. Growing of 
image of Manmohan Singh in the developed and emerging 
markets is no mean substance in terms ofa clout ofa developing 
country. In the truly global platform the emerging markets are 
being heard partly because of their performances also partly 
because stature of the leader. Lula of Brazil made a mark. So did 
Dr Singh. No one is prophet inhis own land. 


Technology 


Technological revolution in IT sector owing to internet, 
email, fax, ISD, from mobile telephone to Black Berry and from 
desktop to laptop to tabtet, these have integrated the people of 
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the world across the borders. Speed of movement of 
information is single most accomplishment of this revolution. 
What happens in Machipichu in Peru is known to Juangpir in 
Keonjhar instantly. Face book and Twitter it is claimed 
propelled Jasmine revolution and Arab Spring. According to 
Times Anna Hazare was the tenth important event of 2011 in 
the news media. Wilkileak of Asange was not given as much 
importance by Times as others have given. 


On 2G scam media produced many different figures of 
loss as they have been quoted. From Rs 60,000 crore to Rs 
1,76,00 crore to Rs 2,21,00 crore and even Rs 400 thousand 
crore. There is also mention of Rs 30,000 crore ,Rs 2000 crore 
and also no loss by TRAI and also Kapil Sibal until told not to say 
so. Prof of ITM, RBI Chair showed the difference of attitude of 
people of UK and India relating to 2G spectrum with regard to 
first come first serve basis against 3G spectrum auction.2G 
spectrum in UK produced a paltry sum while 3G spectrum 
produced a humongous figure. The public in UK were unmoved 
by the difference. The same British had their own reaction to 
the Profumo scandal. News media is the source of information 
of such a variety of information. Did Anna Hazare represent the 
whole nation-or was it a fraction or was it a reflection of 
Rorschach effect as one writer put during the height of agitation 
lastsummer. 


Obsolescence. 


History has shown that some institutions become 
obsolete. Monarchy, nobility and powerful clergy have lost their 
importance. They may exist in some form or other but they do 
not exist like the way they existed in the past. What institutions 
will lose importance in the years to come and what will gain is a 
matter of speculation of political observers and even political 
scientists That should also bother our mind. 


David Carten’'s book, "When Corporates Rule the 
World", made some interesting analysis which seem to be 
unfolding in .real life. Although volume of global trade has 
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increased; manufacturing of goods in the world have 
progressed and growth rate in developing countries has 
improved and technology has expanded, crimes have gone up 
divorce rate has increased and there is more social tension than 
before. = 


Capitalism became what is called ultra-capitalism after 
the fall of Soviet system as the pundits glorified new world 
order. This resulted in financial crisis of 2008 in USA and 
Europe. Occupy Wall Street had its impact in more than eighty 
cities around the world. Sovereign debt crisis in Europe after 
bankruptcy of Iceland, Ireland and now Greece, Portuga! and 
Spain and Italy. It is threatening Euro zone. Corporates are 
losing their credibility. 


HNI and wealthy are under pressure from poor and 
unemployed young. Conspicuous spending is resented. 
Thorstein Veblen has come alive. Poverty is widespread across 
the world.It exists in India, Pakistan, Bangladesh, Africa, Latin 
America and also in China. Extreme poor in Juangpir, Bonda 
Hills, Amazon and the Andean forests are not restive but the 
urban poor but conscious migrant labour living in slums are 
enjoying a kind of life unkrioiwvwn fifty years ago but still 
frustrated as they see the difference of life style between the 
filthy rich and them. Can one afford to have golf courses clubs of 
the privileged few first class travel by air, cruise travel by few 
five star hotels, palatial edifices of individuals ? They are eye 
sore. Will they survive the resentment and if so for how long? 
Population of the world in 1800 was only one billion and it 
became 2.5 billion in 1950 even after two world wars. Now it is 
7 billion. Can the world sustain such rising populati6n ? In spite 
of iron curtain around the developed countries through strict 
visa restriction illegal migration from Bangladesh. North Africa 
and from the poor Central Asian countries is posing a big 
problem. 


Jeffrey Sach's book, "Common Wealth ", mentioned 
about dichotomy of approach in the developed and developing 
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economies .While in the developed countries there is 
conspicuous consumption even at the cost of the resources of 
the developing countries and developing countries do not have 
any mechanism of population control. Prof Lovelock's book, 
"Revenge of Gaia”, pointed out how human civilization for 
centuries have exploited the mother earth to such an 
outlandish manner that the nature is having it vengeance. 


Kyoto Protocol and Copenhagen Conference and now 
Durban meet are eyeopeners of global environmental 
problems. As it is there is resistance to hydel projects and 
thermal projects and now also to nuclear projects - not only in 
India, and also in Europe .How will energy shortage be met ? 
Fossil fuel will disappear. Solar energy is yet to be harnessed 
optimally and economically. In China gerontocracy was all 
pervasive with Mao Chou and Deng. In Soviet Union this was the 
case with Stalin. Brezhnev and Andropov. In UK it was the case 
with Churchill. Even in USA Reagan ruled till he crossed eighty. 
Nehru went up to mid seventy. Should anyone who holds public 
office go beyond sixty? How will the countries look like if from 
government to corporate, from judiciary to legislature, from 
academia to professionals, and from media to civil society no 
one should remain beyond sixty ? Elders will be only heard. Will 
thisarrangement bring some freshness? 


Participatory Governance 


Sense of participation in the governance by the people, 
particularly among the educated and thosc who have 
experience creates atmosphere of cooperation, confidence and 
consensus which help in stability in the society. There should be 
a mechanism of consulting people continuously through 
debates, discussion and dialogue. This can take place at each 
level of government-federal, State, district, Block and 
Panchayat and even Subdivision, Tehsil and police station and 
other units of public function. Even when public utility function 
like electricity distribution has been privatized the process of 
consulting should exist. The present electricity law envisages 
that process. Whether consulting is actually taking place or not 
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is another question. Absence of this creates frustration and can 
cause ground for resistance. 


Globalization has been the tide of time but localization 
is the underlying current. The Panchayat Raj system was 
envisaged from the beginning under the Indian constitution. 
Even from the time of the British rule the local self-government 
was established both in the urban and rural area. Now after 
73rd amendment the local self-government has been very 
strongly embedded in the governing structure. Unless financial 
power is available with autonomous administrative structure 
they cannot meet the local aspiration. Good old tradition of 
settling disputes locally through village elders had its merit and 
more particularly in the tribal areas. The North East under the 
constitution has such institutions. Activation of such bodies 
with aggressive financial autonomy and where resources are 
not available by way of providing flow of funds from centre and 
also from State will take the present demand of regionalization, 
secession and conflict with the Indian Union. Under the Soviet 
system the constitution envisaged autonomy of nationalities 
and sub-nationalities. Oblast was the gift of Lenin and Stalin. 


Accountability 


Accountability is the popular slogan. Lal Bahadur 
Shastri resigned after railway accident Nitish Kumar did not 
after repeated accidents. After Bhopal gas tragedy Keshab 
Mahendra and Anderson were arrested. The matter is still alive 
as a hot topic. Recently, after AMRI hospital tragedy the 
Directors were arrested in no time. A few months ago there was 
deadly rail accident. Was the Minister or the Chairman of the 
Railway Board arrested ? What is the difference ? One is in 
private sector and other in State sector. One involves names like 
Todi and Goenka other had names like Trivedi and Bannerjee. 


Cycle of governments 


They say people get the government they deserve. One 
remembers Alexander Pope's famous saying :"for forms of 
government let fools contest what is best administered that is 
best". Each country will have its own variation of governance 
based on its tradition and history. Tides of democracy came to 
India through the political philosophy of the enlightenment of 
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Europe thanks to the British rule. We adopted the British model 
and after sixty years we can review where we are. Can the law 
be enacted on the streets of Delhi during Parliament session ? 
Can Dharna, Anasan, all other instruments of resistance 
developed after Gandhi successfully employed them against 
the British be used now or should they be used ? Tolstoy and 
Thoreau were the proponents of doctrine of resistance. Can 
they lead to anarchy and mob rule. Anna's theory about one slap 
or many slaps has created controversy and quite naturally 
people have questioned whether this approach was truly 
Gandhian. One is reminded of Aristotelian cycle of government- 
monocracy to tyranny, aristocracy to oligarchy, democracy to 
ochlocracy and back to monocracy. 


Excess of power 


History has shown that when some institution becomes 
very powerful there is misuse and hence there is resentment to 
that extreme form of governance. Monarchy suffered because 
of extremism. So did Parliament-even during Cromwell in UK 
and even at the time of Yeltsin in Russia. Bureaucracy was 
opposed even in the early part of 20th century due to lack of 
transparency although that word was not used then. Lord 
Hewart's book "New Despotism" was first such scholastic 
treatise on the subject. This has also happened to judiciary. New 
deal was opposed by the Supreme Court in USA. Roosevelt 
packed the court in India during early period of the 
constitutional development when land reforms were blocked 
by the judiciary under the then Article 31-Right to Property the 
jurisdiction of the court was ousted. Special schedule under the 
constitution was provided to protect the land reform laws. Even 
Nehru's time it happened. When judiciary brought the doctrine 
that Article 368 is not good enough to amend the constitution in 
so far as fundamental rights are concerned in Golaknath case 
the constitution was amended to restrict the ambit of judiciary. 
Even Kesavananda case did not help. Only after Minerva Mills 
case doctrine of basic structure got embedded in the 
jurisprudence. Nobody can be sure what will happen if a party 
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gets huge mandate in the Parliament and State legislature how 
will it act. Let us remember 1971 when everything changed 
with 2/3rd majority of Congress. Judiciary is not judges. Bench 
and bar constitute the institution. When bar abandons the 
court under protest it restricts the judges. Power of judiciary is 
curtailed. In other words both bench and bar have to work 
together to make judiciary function. If the bench goes beyond 
its area in particular from the traditional area the bar must 
resist. In fact in every judicial proceeding the bar is expected to 
put forth its arguments honestly with freedom. All parties to the 
dispute should be fearless. Even bench must control the bar. 
The check and balance is needed in every institution. In the 
executive branch bureaucracy has its role. It is expected to be 
politically neutral and objective. It must give its views with 
freedom without fear. Ministers who are subject to popular 
demand will be tempered by the neutral civil service. 


Media has become so powerful that there is talk of 
media trial. It has substituted judiciary, sometime it is stated. 
Hence reaction of Justice Katju. Now with twitter and face book 
media is also losing primacy it had for many years. Individual 
opinion can go over media. Rajiv Gandhi's picture with an 
unknown lady published in one of the newspapers created 
sensation. Clarification was given in the last page at the bottom 
that unknown lady was his wife. 


Power of civil society, so-called fifth estate is producing 
its own reaction. Occupy Wall Street or for that matter Anna 
Hazare phenomena in India - are they really popular and do 
they have sanction of silent and non-vocal elements in the 
society? However reticent they may be their voice should be 
kept in view even though expressed in drawing rooms. Some 
activism can be anarchic and ultimately have the effect on the 
stability of society. What comes into one's mind is Aristotle's 
theory that the State comes into being for life and continues for 
goodlife. If life itself is endangered the State must act in order to 
bring stability in the society. While plurality of institutions of 
governance are well recognized, there should be clear 
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understanding that when two men ride the horse one must ride 
in front. 


Scientific model 


Human Development Index for years have become a 
bench mark of country's performance. Internationally the 
country is ranked according to various parameters taking into 
account level of social sector progress in education and health, 
functioning democratic process, protection of human rights etc. 
GDP is also another parameter. Transparency International has 
also ranked countries according to their level of morality in 
public life. Now there is mention of Happiness Index. Bhutan 
stands first now. Volatile Index determines the stock market. In 
the presenttime with mathematical models coming up through 
economic and sociological studies decision making will be 
influenced by such studies. Popular feelings as expressed 
through opinion poll, election campaign, referendum, and 
media reporting or civil society activism, Judicial 
pronouncements and political doctrine influence policy choice. 
In future mathematical model will compete with them in 
decision making process of the governance. 


Alternatives 


Now the question comes to one's mind has the existing 
political, economic and constitutional structure become out 
dated needing new institutions to take their places. This is not 
only true for India but also for other countries. Population 
growth, global warning, rising consciousness and rapidly 
developing technology making the world inter-connected 
converting into a global village were unknown when World War 
II ended. Can these be tackled by institutions which were good 
for previous century ? How does one supply energy to people ? 
How to feed the poor which constitutes a huge population ? 
How to give jobs to the rising young ? How to look after the 
aging population? 


In the 16th century discovery of America relieved 
Europe. Moon is not yet ready for colonization. Mars is too far 
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even if water is found. Recent discovery of an earth like 
exoplanet outside our galaxy is not reachable as it is millions of 
light years away. 


We have to be, therefore,content with our earth and 
keep it sustainable. This requires more of global cooperation, 
less of consumption, change of life style, population control, 
search for newer technology of food production, greater 
sacrifice and more conservation of resources. To achieve this 
there is need for more of individual, family, societal, national 
and global discipline. 


Summary 


To sum up, the governance is no longer confined to 
classical institutions. Each institution has its own role. There 
should not be overlapping of jurisdiction. Plato had said about 
just society as one in which each one does his own job. Barber 
does the job of barber and tailors that of tailor and not barbers 
that of tailor and tailor that of barber. There will be increasing 
demand for participatory governance. If more power goes to 
smaller political entities including grass root institutions like 
rural and urban bodies participatory governance will be 
feasible. International organizations in public and private 
domain like UN, Red Cross, International Chambers of 
Commerce will influence national governance. Focus will be on 
environment and technology. They will drive the engine of 
governance with more dependence on scientific models in 
decision making. There will be increasing consciousness for 
global consensus and cooperation. At the same time each 
nation with its history and culture will confront these 
contemporary concerns in its own way. 
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VALUES IN LIFE 
Dr. Kabi Prasad Misra 


Values in life are like the traffic lights on the journey of 
life. They give guidelines and directions in the movements of 
our life. Without them there will be disorder and chaos on the 
road of life. With them in operation there will be controlled and 
smooth journey in ourlives. 


A human birth is considered the best among all living 
beings, plants, animals and all subhuman species. In Sanskrit it 
is said that, “"Manushya Janma Durlabhah” (rare is a human 
birth). Why so ? Because it is only human beings we have the 
power of analysis, discrimination, creative thinking, judgement 
and most importantly a value system in our lives. In our 
Sashtras it is said that eating, sleeping, fear and procreation are 
common between animals and human beings, but human being 
follow a DHARMA ( a virtuous value system), which animals 
didn't have. Without this guiding principle or DHARMA, there 
will be no difference between man and an animal (Dharmena 
Hinah Pasubhih Samanah). DHARMA or a virtuous life with a 
value system brings Beauty and Order if life, which is the goal of 
ahumanlifeina society. 


The best definition of ahuman beingis that he is a social 
animal. Only human beings unlike animals and other living 
beings live in a society. And society means some order, 
discipline and structure, all of which depend on a value system. 
If we do not have a value system we cannot have an order, 
discipline and beauty in our lives. There will be only chaos and 
confusion in the society we live in. 


In ancient times, they usually gave some moral 
guidelines based on a value system. They were simple yet 
profound. The four simple words that were used in our Shastras 
were - “Satyam Bada, Dharmam Chara” (speak the truth and 
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follow a virtuous life) and now telling the truth is a simple but 
profound guideline in our life. Gandhiji, the father of the nation 
titled his autobiography as “My experiments with truth.” His life 
was a saga and journey on the path of truth only. In the early 
part of his life he used to say that “God is Truth”, but later he 
changed his statement to “Truth is God.” In our Shastras we 
describe God as Satyam, Shivam, Sundaram (God is Truth, 
Goodness and Beauty). 


Truth has the power of sustaining itself and surviving 
without any external support It has the inherent strength and 
tremendous power of its own. Falsehood doesn't have that 
enduring power. No one can live even for a day telling lies all the 
time, whereas one can easily survive by telling the truth all the 
time. Truth doesn't have to pretend or hide behind something. 
It stands on its own on its inherent and inbuilt strength and 
power. 


Lord Rama was supposed to be incarnation of Truth 
and a Value System following a life of virtues and values 
(Maryada Purusottama). His father Dasaratha was also an ideal 
king following a virtuous life of values. In the Ramayana, it is 
well described. When Ma Kaikeyi found Dasaratha sorrowful 
and heart-broken after hearing the two boons she had asked 
for, she told Dasaratha to take back his words and not grant the 
two boons, the ideal king Dasaratha said in reply, 
“Raghukulareeti Sada Chaliayi, Prana Jai para Bachana Najayi” 
(There is a tradition of values in the family of my great 
grandfather, Raghu; we may die, but we will not deviate from 
our path of Commitment and Truth). Such as the words of 
immortality in the world famous “Ram Charit Manas” or “Tulasi 
Ramayan’. This incident is a fine example in the Ramayan of our 
great value system of keeping our words and commitments in 
spite of the suffering which might cause. Today our leaders and 
politicians do not keep their commitments and words of 
assurance. It has come to such a low level that there is a joke 
about an epitaph, written on a politician grave - “Here lies the 
politician - as usual” Lying has become a politician's usual life. 
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Self-sacrifice and humility are again noble qualities in a 
value based life. A selfish man is not only miserable himself but 
also makes others' lives unhappy and miserable. An individual 
as well as the nation need to develop a sense of self-sacrifice for 
achieving nobler and higher goals in life. The sense of self- 
sacrifice and helping others is again illustrated beautifully in 
Ramayan. The incident narrates how Dasaratha became 
unconscious and miserable after Kaikeyi asked for two boons - 
Bharat should become the king and Rama should go to the 
forest for fourteen years. On being called to go inside the palace 
of Dasaratha after this incident, Rama saw his father's 
miserable condition and leaving from Ma Kaikeyi about the two 
boons she had asked for, said to Ma Kaikeyi , “amba eka duhikhu 
mohi bisesi, nipata bikala naranayaku delhi thorihi bata pita 
hun dultha bhari, hoti pratiti na mohi mahatari” (Oh, my dear 
mother | really cannot believe for such a small matter like my 
going to forest and my own brother becoming the king of 
Ayodhya, my father became so miserable). What degree of self- 
sacrifice, nobility and humility of a great soul like Lord Rama. 
This is a value system, in which we have forgotten to operate 
today in our lives, there is neither self-sacrifice nor humility in 
our lives today. 


Respect for elders and others is another aspect of 
values in our life. The wise, the learned, the parents and the 
teachers are all to be respected. This also is clearly mentioned 
in SHASTRAS - “Matru Debo Bhava, Pitru Debo Bhava, Acharya 
Debo Bhava, Atithi Debo Bhava” (worship your mother, father, 
teacher and the guest as God). This kind of value system brings 
in harmony as well as strength in our society. The society that 
doesn't respectits elders doesn't deserve any respectitself, 


Altruistic view of life or a helping attitude for others is a 
great human quality. We in the society are neither dependent 
nor independent, but interdependent. We must love, respect 
and help each other, “Madatma Sarba Bhutatma” is our motto, 
which is written in our SHASTRAS. Mahatma Gandhi favourite 
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Bhajan by Narsi Mehta is “Baishnab Jana to Tene Kahiye Je Pid 
Parai Janere’: One who knows the suffering of others is only a 
real devotee of Vishnu (God). So, a person with a value system 
goes »ut of the way to help others in an unselfish manner. We all 
are children of God and therefore we should be bound to each 
other in brotherly love. In our Jagannath culture this brotherly 
love is well depicted. In this tradition Sri Jagannath is perhaps 
the only God among the three hundred and thirty million Hindu 
pantheons of Gods, in which two brothers and their younger 
sister are worshiped together as a family. This is the essence of 
Jagannath culture. 


In fact, our great blind poet and saint, Bhima Bhoi, has 
gone a step further. He said, “Mo Jibana Pachhe Narke Padithau 
Jagata Udhara Heu’; which means, “I don't mind going to hell if 
others and the world can be saved.” This degree of self-sacrifice 
is the essence of our tradition and religious values. Swami 
Vivekananda wrote in 1893 in a letter to the Maharaja of 
Mysore from USA, “they only live who live for others, the rest of 
the mankind are more dead than alive.” With this view in mind 
Swamiji started Ramakrushna Mission to help the suffering of 
the mankind. 


In conclusion, we must have a value system with good 
humane values in our lives, and then only the society will 
prosper and progress. Someone nicely said that the most 
valuable things in life are not “things” but values. As decent 
human beings living in a society we must have good values to 
live with. Otherwise, we will be no better than animals. 
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OBSTACLES TO DEVELOPMENT 
Prof. Dr. Gyana Chandra Kar 


When the topic was suggested to me to first speak and 
then write an essay by the President of 11th Asok Das Memorial 
Lecture Series 1 did not realise the enormity of the scope of the 
topic. Never the less 1 tried to squeeze the scope and dwelt 
briefly on the major aspects of both 'Development' and 
obstacles to it. 


l have divided the lecture into two parts. The first part 
deals with the meaning of development and the way it has 
changed over times. The second part deals with the obstacles. 
Once the first part, i.e., development is adequately dissected, 
the second part, i.e., obstacles to development become easy to 
spell out and slaborate. 


Section - I 
Development : Its Meaning 


The term Development when used in a larger 
perspective means economic development. But economic 
development as a concept has undergone many changes due to 
historical reasons. It started as 'growth', got transformed in to 
“economic development” and then to “Sustainable 
development” and now to Inclusive growth". 


History of leading nations of the world have influenced 
the meaning of development. In the classical system, promoted 
by such great political economists like Adam Smith, Ricardo 
and John Stuart Mill etc. between 1723 and 1790 ‘Wealth' was 
held at very high esteem. The countries that acquire more of 
wealth (gold and valuables in particular) were considered rich 
countries and in their effort to acquire more wealth, they 
promote 'growth' for the country. In this era of laissez faire, a 
strong nation matters most and not their citizens. ft believed 
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that percolation of wealth to all strata of citizens will 
automatically occur and the invisible hand would do it. 


The Nation-state was then conceived as a police state 
wheie the head of the state's role was to promote and look after 
astrong army to protect the country from external aggression, a 
strang police to ensure internal discipline and a judiciary to 
settle disputes with power to punish the erring party. The rich 
were asked to pay more taxes (not a fixed proportion of their 
income) but at a higher rate (progressive taxation) and the 
logical support to this action was justified by Ricardo in his 
principles of taxation where Bentham's ‘Social Contract 
Theory’ was made the basis and higher taxation was justified 
on the ground that rich need more protection to safeguard their 
wealth. 


During this period ofeconomicliberalisationin Europe 
and, Great Britain in particular, witnessed the First Industrial 
Revolution (1760 to 1830) with the invention of Spinning Jenny 
and automation of spinning, steam engine with use of steam 
power, and the technology to extract iron from ore. The politico- 
economic philosophy of Laissez faire paved the ‘way for 
capitalism and Capitalistic Revolution. The pace of expansion of 
production and market got further phillip with the onset of 
Second Industrial Revolution (Germany taking the lead} from 
1870 onwards with application of mass production technology 
(assembly line technique), invention and use of electricity, 
internal combustion engine, telephone, improved steel and 
transistors etc. The Capitalistic Revolution that was crawltng, 
started running. Production and production alone mattered. 
‘Profit' was the greatest motive and engine of growth and 
everything else were considered secondary and immaterial. 


The result was over crowded factory sites, labour 
including women labour working for long hours, no 
consideration for safety of labour, no health care, growth of 
slums, hazardous work environment etc. In the external sphere, 
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search for colonies, exploitation of resources of the colonies 
and forcibly decamping the valuables from colonies to home 
land were the orders of the day. And then to ensure continuity, 
both as raw material supplier and market for the finished 
goods, conquering the colony and establishment of sovereignty 
over the colony became necessary. Thus, an era of 
subjudication began for econqmic development in more 
powerful countries. 


There was reaction. The most drastic was that of 
socialists with Karl Marx as the key figure where he focused on 
extreme materialism and he predicted the up-rise of workers - 
and the slogan became that the proletariats will bring an end to 
capitalism. His famous dictum being “the expropriators will be 
expropriated”. The more sober politico-economic 
philosophers, however, talked and wrote about “Welfare”. 
There was pressure from various quarters that led to 
enactment of series of welfare measures. Factory act regulating 
work environment, employment acts regulating employment 
of women and children and working hours etc. were passed and 
enforced. The role of state changed from “Police States” to 
“Welfare States”, where welfare of citizens was given priority. 


The word development conveyed a different meaning. 
It not only meant more of production of goods and services but 
emphasised on its equitable distribution through monetary 
and fiscal measures and in a very limited way through direct 
government intervention which was more in nature of law 
enforcement. 


The Great Depression of 1930s, the two World Wars 
and emergence of very strong welfare-oriented writings paved 
the way for a greater state intervention. The meaning of 
economic development changed encompassing almost every 
aspect of welfare and human development. It is necessary to 
quote one of the latest definition of economic development to 
comprehend the extent to which the meaning of development 
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has extended. Kindleberger and Herrick in their book 
“Economic Development’, wrote, “Economic Development” is 
generally defined to include improvements in material welfare, 
especially for persons with lowest incomes, the eradication of 
mass poverty with its correlates of illiteracy, disease, and early 
deaths ; Changes in the composition of inputs and outputs that 
generally include shifts in the underlying structure of 
production away from agricultural towards industrial activities 
; The organisation of the economy in such a way that productive 
employment is general among working age population rather 
than the situation of a privileged minority ; and the 
correspondingly greater participation of broadly based groups 
in making decisions about the directions, economic and 
otherwise, in which they should move to improve their welfare. 


The extended meaning of development was further 
extended after Brundtland Commission's report in 1987 titled 
“Our Common Future”. The report expressed great concern for 
protecting environment, ecology and non-renewable 
resources. The new terminology of development now takes a 
new name, i.e., “Sustainable Development” meaning that 
development meeting the needs of present generation without 
compromising the ability of future generation to meet their 
own needs. Now a third name of development has emerged 
typically known as “Inclusive Development” where emphasis 
have been laid, apart from other components, on the poor, 
deprived and under privileged who for generations have been 
neglected and have remained outside the mainstream. 


While economic development was adding on new 
activities for a meaningful life, Industrial Capitalistic Movement 
was changing fast and taking newer shapes. Twentieth Century 
witnessed the rise of democracy that finally brought an end to 
colonialism. Countries after countries got independence and 
had their own governance arrangements. 


While much was happening in governance and welfare 
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front industrial/commercial capitalism was taking a totally 
newer shape. The Third Industrial Revolution commencing in 
the late sixties and seventies (with Japan and U. S. as lead 
countries) brought in several new gadgets like micro chip, 
robotics, internet, and the whole range of information 
technology. These and many others were the product of 
research where giant industries and business houses 
participated. The financial world expanded. Capital started 
freely flowing globally. All these led to creation of multinational 
business and industrial houses and a race for capturing 
markets which some (mostly socialist thinkers) prefer to call 
neo-colonialism through multinational entities. 


There was yet another change that occurred in many 
countries which is seldom noticed. Western education and 
western thought were imposed on almost all countries under 
the level of scientific education where nature was questioned 
and efforts were always made to conquer nature. It was in sharp 
contrast to the eastern philosophy of living with nature and 
accommodating nature. Traditional knowledge was 
annihilated and replaced by western education. Western 
scientific knowledge providing solution to every problem, 
however, bring in newer problems. For example DDT was 
provided as the solution to eradicate malaria. But later DDT was 
banned as it increased toxic levels both in marine and agro 
products. And malaria till today remains a global concern. 
Similar is the case with chemical fertilizer and chemical 
pesticides. Initially prescribed to enhance production 
dramatically and protect the crop, finally led to immense loss of 
land fertility and absolutely unsafe agricultural products. Who 
is benefitting from all these new products and new technology? 
Obviously the multinationals. One example of a multinational 
will give us an idea of their size and havoc it can create. A few 
years ago a case was filed in the International Court of Justice 
against a multinational named Nestle whose gross revenue was 
equal to the GDP of 115 underdeveloped countries of the world. 
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Nestle was made responsible for the malnutrition among the 
children and their subsequent deaths in an African country 
where it assisted the government in providing health care 
support through bearing the expenses of nursing staff. The 
company promoted through the nurses one of its baby-food 
products by distributing free to lactating mothers in the 
hospitals. This gave a wrong message to the uneducated 
mothers who after leaving the hospital continued to use it as a 
major food for baby. When a price was paid for the baby food, 
cost being quite high, they went on adding more and more 
water with advancement of age of the baby. The result became 
massive malnutrition and consequent deaths. Nestle could not, 
however, be made responsible for the deaths as the 
measurement table was printed on the can. But the message 
become very clear that lack of education may mislead and today 
globally advertisement of baby food is banned. The case cited is 
not an isolated example of what a multinational can do. This is 
true of many multinationals and, therefore, we hear a strong 
voice against these houses everywhere including the U.S. 


A brief account of the ever expanding of meaning has 
been attempted in this section. Historically the meaning of 
economic development has changed taking into account the 
development of ideas, science and technology, forms of 
governance and the societal reactions. The next section deals 
with obstacles affecting each of the aspects and components of 
sustainable and inclusive economic development. 


Section -— II 
Obstacles to Development 


In this section obstacles to development is discussed. 
The best way to discuss the obstacles, to my mind, is to discuss 
taking the institutions in to account. 


Let us take ‘democracy’ as a system and the 
Institutional set ups under democracy posing as obstacles to 
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development. Of the several alternative forms of governance, 
democracy is considered the best form of governance. The 
2050 Project (quoted in the article, Voices from the Developing 
World; Progress towards Sustainable Development - Tanvi 
Nagpal, Environment, Oct' 1995) has the unique finding 
regarding governance which Nagpal writes as “..... indeed, there 
was reasonable consensus that a sustainable society must be 
democratic with multiple fora for negotiation”. Democracy does 
not mean mere creation of institutions for varicus purposes. It 
means their effective working and must have necessary 
mechanism to solve common problems. In this system the 
members of the society should be well aware or made to be well 
aware of their common problems. Interests do sometimes 
clash. What may be good and beneficial at one level of 
democracy may be extremely undesirable at a higher 
institutional level of democratic governance. An example of 
clash of interests can be cited here with regard to Chilika lake, 
Asia's largest salt water lagoon occupying 805 sq. km. of area 
and preserving a rich variety of marine species. Fishing is an 
age old practice of thousands of fishermen of 114villages in and 
around the lake. Prawn and shrimp culture in the natural way 
was the age old tradition which, of late, has led to 
commercialisation of fishing with use of modern gadgets and 
technology. The local people, youth in particular, have tasted 
enormous income which has changed their economic status 
andlife style visibly. They have least respect for the national and 
international concern for ecology and environment. The local 
government (Panchayati Raj institutions in the three-tier 
system of governance) is more concerned about the immediate 
benefits of the inhabitants of the area rather than the distant 
national level or international concern for ecology and 
environment. In spite of government of India's (National 
Government) concern for the preservation of the ecology of the 
coastal belt through enactment of stringent laws, ever 
increasing encroachment (through lease as well as forceful 
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occupation) is taking place in the name of faster economic 
development. Politicians are divided only superficially. 
Whichever political party had come to power supported the 
trend, although while in opposition, decried the action. 


If development is obstructed, then who should be 
blamed ? Democracy or democratic institutions ? Should 
political parties be blamed for their shift in vision - one while in 
power, the other when they are in opposition ? Does it call fora 
rigorous training for the people's representatives at all levels of 
governance? 


Unionisation exerts presser on the governance which 
eventually pose a great obstacle to development. Labour 
unions oppose mechanisation for fear of unemployment. At one 
time tractorisation was opposed on the ground that it would 
displace labour form agriculture (now it is considered a 
welcome step). There are some justifications no doubt in such 
oppositions. Even an association of producers can stall a 
development-oriented (in its widest form) action of 
government. When government of India decided to ban import 
of zinc ash / skimming that are used for the production of zinc 
sulphate fertilizer on the ground that these are hazardous 
waste and toxic materials, Micro Nutrient Manufactures 
Association came up with various justifications and in the name 
of saving farmers from governments’ strangulation, stalled the 
process for quite sometimes. 


In a multi-party democratic system, the politicians 
often compromise conscience with narrow vested interest. 
They succumb to pressure (in whatever way it is exerted 
including financial benefits). Democracy and freedom are 
extremely sensitive matters. Their true adherence requires 
strong ethical value judgment and commitment. Strong societal 
commitments, educated and knowledgeable citizens with 
equal participation and, leadership at all levels of governance 
are the key components to achieve the goals of development. At 
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every level of governance there must be the presence of a 
statesman, who sees things in their long term perspectives 
(hence sustainable development), rather than the presence of a 
politician whose only concern is to somehow retain power and 
indulge in such activities so that his return to government is 
ensured in the next election. Multi-party democracy, although 
theoretically most ideal for sustainable development, 
unfortunately have failed to bring about the necessary 
coherence for sustainable development. With rampant 
corruption atall levels of administration they have proved to be 
greatest obstacles to development. In many democracies, India 
is no exception, most political parties have become virtually 
private limited companies, having their own private armies to 
mercilessly trample the opposition. These democracies have 
turned into feudal democracies. Its functioning is unashamedly 
feudal. 


Apart from the broad setup of a democratically elected 
government, let us look in to the system of governance through 
its various agencies (officials) headed by a member of 
bureaucracy. The officials recruited at a very young age start 
with great sincerity and enthusiasm, which, however, due to 
ever increasing political pressure wane out in no time. 
Transfers, postings, threat of vigilance enquiry etc. are the 
weapons that the political bosses use to cow down the well- 
meaning officials and make them virtually dance to their tunes. 
Ina welfare economy the role of government is enormous. They 
participate directly in the process of economic development. 
Economic, social, cultural and human development activities 
are funded and executed directly through the administration 
which in many cases have become collection agents for the 
party in power. The promotional role and the coercive roles 
become- promotion ata price and exoneration ata price. 


Our cultural heritage which have been programmed 
into our mind also help in aiding and abetting corruption. Many 
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of us still believe that if we go the king or Jamindar (now the 
whole official system) one must pay some gift Now its is 
renamed as ‘speed money’, ‘percentage’, ‘cuts’, etc. eventually 
meaning bribe. We hardly realise that our own action is 
creating a great obstacle to development. The common man, 
the poor and the deprived are unable to get the benefits (for 
whom itis actually meant) as they have no capacity to pay the so 
called ‘gifts’ to the king or his agents. Hence is the need for a 
strongattitudinal change. 


Competition between persons, families, states and 
nations become another breeding ground for the growth of 
anti-development agents. The sharp difference between the 
rich and poor, rampant demonstration effect, vulgar display of 
wealth in ceremonies lead to and invite corruption. Individuals 
rush for opportunities and create situations where they could 
make some extra money to satisfy the urge to buy more. 


Competition between firms selling virtually similar 
products (under a market situation known in economics as 
monopolistic competition) results in huge sums of money 
spent on advertisement and other practices (called selling cost 
in economics). Huge selling costs are incurred in the marketing 
of cosmetics, garment and pharmaceutical industrial products. 
They too promote corruption when the buyer is very huge (like 
government). These valuable resources could have been used 
in promoting development and achievement of inclusive 
development through promoting and funding of schools, 
hospitals and shelter for homeless. 


The multinationals as also some of the economically 
powerful countries do indulge in unethical business practices 
that pose as obstacles to development The multinationals 
prevent growth of competitors, however suitably placed these 
may be, in terms of cost advantage due to their resource 
endowments. The 'Game Theory’ (first used is wars as a 
strategy) is now being used in business the advantage of which 
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is reckoned in terms of losses and gains when a pre-emptive 
action is taken to stall the progress of a competitor. Superior 
economic powers push through their products (consumer 
durables, essentials and even toys for children) through a veiled 
form of ‘Dumping’. These actions and other fiscal measures 
prevent the growth of industries in less developed countries 
denying creation of more goods and consequent employment 
opportunities. In business ethics have been relegated to 
background. These anti-development measures can be 
prevented in two ways - first by establishing strong watch-dog 
systems with competent and dedicated staff and, second by 
inculcating ethics in business. Unethical business practices 
should be ruthlessly dealt with. Unfortunately such 
arrangements have either not been very effective or their 
working is too slow to avert the initial damage which is 
substantial. There should be a global concern against these 
unethical business practices and establishment of equally 
strong machineries to deal with the delinquents firmly. 


Competition among states to increase GDP, reduce 
poverty and increase state revenue, quite often become anti- 
development. The actions eventually act as obstacles to 
development. Rampant exploitation of mineral resources 
which some states are doing (Odisha probably stands as No. 1} 
not only leads to ecological imbalance and massive air and 
water pollution, but also deprive the future generation of its 
easy availability. This action poses a serious threat to 
development. Many less-developed states in their anxiety to 
bring about faster economic development encourage large- 
scale industrialisation. Serious thought is never given to the fact 
whether these industries are pollution-creating or pollution- 
neutral (having no carbon -emission effect). Steel and 
Aluminium are two such industries which are highly polluting. 
With the new technology the polluting effect of these industries 
could be considerably reduced. But is the government seriously 
enforcing the laws or are they compromising it for the short- 
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term benefit of employment and tax revenue which these 
industries can deliver if the ‘standard’ is reduced to make them 
globally competitive and profitable ? Is the state doing justice 
from the point of view of all pervasive economic development? 
There is yet another aspect of industrial and mining activities 
which is anti-development unless adequately taken care of. 
This relates to displacement occurring due to acquisition of 
land for industrial and mining activities. Displacement is 
painful. It shatters the existing arrangements both at family and 
societal levels. The loss of property and identity is a great 
psychological shock which require much higher compensation 
both in terms of money and comforts. The industries have a 
tendency to circumvent the existing laws and policies. Unless 
these aspects are well taken care of, all efforts for development 
through industrialisation would become meaningless and anti- 
development. 


The fourth pillar of democracy, i.e., media is gagged. 
They have their own masters and own plan where full truth is 
never revealed. Media, both print and electronic has played an 
excellent role of catalyst, It is for their consistent effort, the 
entire administration was made alert to save a near-famine like 
situation in India. It they who brought to limelight many a times 
the corruption of high level politicians and bureaucrats. But in 
recent times it seems that they too have lost sight for their 
primary objective of building a corruption-free healthy world. 
People still have faith in them and hope that they will prove 
their position as the fourth pillar of democracy. 


In recent times a new sector has emerged. This sector is 
known as civil society whose representatives are the Non-Govt. 
Organisations (NGOs). It is true that the civil society should not 
always wait for the government to act and intervene. If the 
cause is right the NGOs can intervene and provide the 
necessary services and chanalise the resources in the desired 
directions. NGOs dealing with disasters are dong wonderful 
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job. The services provided by many NGOs are precious and 
timely. They have stood behind the victims firmly and have 
provides yeomen services to the affected citizens. Prolific 
growth in the number of NGOs and ramification of the activities 
of some of them have raised serious doubt about their 
functioning. It is reported that in this sector too vested interest 
has grown. Sometimes their activities are parochial in nature 
threatening the very safety of the country. Nations do notlive in 
isolation. They have economic and political rivalry with some. 
These rivals try different routes to thwart the process of 
development. if the enemy is a rich country, it can and has been 
using very successfully sometimes the NGO route to create 
problems in the process of development with several non- 
existent allegations. Some of the entrepreneurs allege that 
acquisition of land for industrial purpose is seriously 
jeopardised by some of the vested-interest NGOs, who not only 
mislead the affected people but also make the law ineffective. 


A number of countries yet struggle with limited 
resources for development. Some of them find that huge 
amount or resources have been siphoned off and are being 
nurtured in foreign countries and Swiss bank. Several lakh 
crores of rupees are deposited in foreign banks in dollar / 
sterling / gold terms. Many such deposits are in tax-heaven 
countries and are rerouted as FDI to India. But this rerouting 
benefit largely the real-estate sector sky-rocketing the urban 
land price. Here the rich become richer. In goods and services 
term, the poorer sections hardly get anything. 


Strong voice now is heard. Even the holy men have 
joined in their call to bring back all these overseas black money 
and all unaccounted for money and their use in developmental 
activities. The response of the government has so far been luke 
warm. With greater pressure from the civil society, a day will 
come when no government can avoid to yield. 
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The list of individual obstacles is very long. Only a few 
institutional obstacles have been highlighted here to show 
whether they have failed or are failing to deliver for which the 
development process is slowing down or not becoming 
effective. 


In conclusion one may state that economic 
development now has a very wide connotation. It is all 
pervasive ultimately aiming at a rich, meaningful and peaceful 
living for all the citizens without any discrimination. It is 
inclusive growth. 


In order to make economic development effective and 
meaningful reform is necessary in every aspect, every 
instrument and every institution that have been created to 
foster economic development, Great reform is necessary in the 
mind set of the citizens and their thought process. Ethics 
coupled with societal value judgement must be held in high 
esteem by the system. Obstacles to development are many, but 
they are not unsurmountable. They can be over come with true 
leadership at every level, - home, office, society, and the 3-tier of 
democratic institution and even at the world governance level. 
Thinking and acting must be holistic as if we are citizens of a 
world without boarders. 


I conclude with offering my deep and sincere homage to 
Late Shri Asok Das, in whose honour these lecture series have 
been organised. Shri Das shall always be remembered for his 
pioneering effort to make our country and State a place worth 
living. I thank the president Sri Bipin Bihary Ratho for thinking 
me worthy for this memorial lecture. 
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TRANSPARENCY AND ACCOUNTABILITY 
IN GOVERNANCE 


Shri D. N. Padhi 


I am delighted and privileged to participate in this 
lecture series organized by Shri Asok Das Memorial Trust to 
perpetuate his indelible contributions in the field of law and 
jurisprudence. It is rarely that even persons of such high calibre 
as Late Lamented Asok Das, former Advocate General, Odisha 
are revered and remembered for their contributions to the 
profession and service to the community. He was a 
revolutionary student leader during the British regime, 
member of the Forward Block formed by Netaji Subash 
Chandra Bose, an exemplary orator, kind and affectionate to 
fellowmen and an Advocate par excellence. The efforts of the 
Memorial Trust are, to say the least, extremely praiseworthy. I 
compliment and applaud the contributions of the President Sri 
B. B. Ratho, Secretary Sri G. B. Patnaik (in absentia) and all 
members of the Trust. Such lecture series give us an 
opportunity to acquire niche knowledge. 


At the stroke of midnight hour of August 14-15, 1947 
Pandit Jawaharlal Nehru, expressed the idea of the Indian 
Democracy and emotions of the people of India, and I quote: 


“Long years ago we made a tryst with destiny, and now 
the time comes when we shall redeem our pledge, not wholly or 
in full measure but very substantially. At the stroke of the 
midnight hour, when the world sleeps, India will awake to life 
and freedom. A moment comes, which comes but rarely in 
history, when we step out from the old to the new, when an age 
ends, and when the soul of the nation, long suppressed, finds 
utterance. It is fitting at this solemn moment we take the pledge 
of dedication to the service of the India and her people and to 
the still larger cause ofhumanity” 
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These sentiments found adequate and appropriate 
place in the Constitution of India famously reflected in the 
Preamble which reads “We, the people ofIndia in our 
Constituent Assembly this 26" day of November, 1949 do 
hereby adopt, enact and give to ourselves this Constitution” 
(selective reading made) The concept of Democracy has been 
developed and explained, though variously understood, over 
the centuries by political philosophers, leaders of men and 
architects of the societies. The easiest to remember and easiest 
to translate into action is the definition propounded by 
American President Abraham Lincoln in his Gettysburg speech 
of 1863 when he referred to “that government of the people, by 
the people, for the people shall not perish from the earth” and 
thus established the supremacy of the people. 


The thrust of the Democratic polity is, interalia, equity 
and justice to all and transparency and accountability of all 
related to and concerned with governance. After all, 
governance must reflect the general will of the people, ensuring 
maximum good for the maximum numbers. Therefore, our 
subject for deliberation is “Transparency and Accountability in 
Governance” in the background of a Democratic set-up and 
citizen's right to information. 


The Constitution of India, carefully designed after 
prolonged and intense debates focused on the federal structure 
of the country by way of a “Union of States” and provided, 
among other things, for Fundamental Rights and Directive 
Principles of State Policy. 


The jurisprudence of democracy is envisaged in 
Articles 23 and 25 of the Universal Declaration of Human 
Rights, 1948 and Part II and Part IV of the Indian Constitution 
guaranteeing right to life, liberty, dignity, speech and 
expression, decent condition of the life and development. 
Interestingly, there is no express provision of Right to 
Information or Freedom of Information in the Constitution. But 
the same was brought to light and given life by landmark 
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decisions of the Supreme Court of India with reference to Art. 
19({1){a) relating to Right to Freedom of Speech and Expression 
by virtue of the powers available under Art. 32 read with the 
Art. 142 of the Indian Constitution to make orders which have 
the effect of law under Art. 141 and mandates that all 
authorities will act in aid of the orders of the Supreme Court as 
provided under Art. 144 ibid. In a catena of decisions of 
Supreme Court this power has been highlighted and by law 
established. It makes it clear that Supreme Court can issue 
directions to fill the vacuum till such time the Legislature steps 
into fill the gap or the Executive discharges its role. In this 
context, the observation of Justice Mathew in Keshavananda 
Bharati vs State of Kerala (AIR 1973 SC 1461) is trendsetting. I 
quote the relevant observation: 


“Fundamental Rights themselves have no fixed content, 
most of them are empty vessels, into which each generation 
must pourits content ina light of its experience” 


Soon thereafter in 1975, the Apex Court of India in the 
case of State of Uttar Pradesh vs Raj Narain held that Freedom 
of Speech and Expression includes the Right to Information. It 
was ruled “ In a govt. of responsibility like ours, where all the 
agents of the public must be responsible for their conduct, 
there can be but few secrets as the people of this country have a 
right to know every public act, everything that is done in a 
public way, by their public functionaries” (1974 - 4-SCC 428). 
However, the first step towards expressly indicating the 
inherent existence of the Right to Information in Art. 19(I1)(a) 
was delivered by the Supreme Court in case of Secretary, 
Ministry of Information and Broadcasting, Govt. of India vs 
Cricket Association of Bengal (1995 - 2-SCC-161). Relevant also 
to mention is the case of Dinesh Trivedi, MP vs Union of India 
(1997-4-SCC-306) when in unequivocal terms the Apex Court 
held that freedom of speech and expression includes rights of 
the citizen to know aboutthe affairs of government. 


I must, however, hasten to mention that provisions of 
the Constitution of India need to be read and understood by 
way of harmonious construction. Art 19 (1)(a) is important. But 
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it needs to be read with Arts. 19(2) to 19(6) which provide that 
nothingin Art 1° (1) (a) shall effect the operation of any existing 
law or prevent the State from making any law, insofar as such 
law imposes reasonable restrictions on exercise of the right 
conferred under Art 19 (1) in the interests of sovereignty and 
integrity of India, the security of the State, friendly relations 
with foreign States, public order, decency and morality etc. 


Even before India attained Independence from British 
rule, the concept of free expression and imparting information 
were integral to existing Democracies, being recognized as 
common law. The English law attaches considerable 
importance to freedom of expression. (Right to Information, 
Act. 2005 - PK Das -Universal law publishing Co. Pvt Ltd. 2005) 


It would be interesting to delve into the global scenario 
relating to citizen's Right to Information. Suffice it to mention 
that different situations prevalent in a particular country lead 
to the acceptance and adoption of right of citizens to 
information. It varied from being an off-shoot of the fall of 
authoritarian regimes, revolt against corrupt governments or 
political scandals etc. As of now more than 50 countries have 
the legal provision on Right to Information the oldest being in 
Sweden since the 18" century. In many countries the law is 
referred to as the Freedom of Information Act. 


Importantly, India is ‘a signatory to the Universal 
Declaration of Human Rights (UDHR), 1948 and the 
International Covenant of Civil and Political Rights (ICCPR), 
1966 .The Right to Information Act, 2005 (22 of 2005} is in one 
way a honouring of the Constitutional obligation under Art 
51(c). 


Some other important International Arrangements relevant for 
India are - 


* UN Principles on Freedom of Information, 


Commonwealth Singapore Principles, 1971, 
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Commonwealth Law Ministers' Barbados 
Communique, 1980, 


Commonwealth Freedom of Information Principles , 
1999, 


CHOGM Aso Rock Declaration, 2003 adopted in Abuja, 
Nigeria, 
Commission on Human Rights Resolution — 2000/38, 


Declaration of Cancun on Transparency and 
Accountability - A commitment to Democracy 
(February 2005). 


While all of the above documents professed citizens right to 
information or freedom of information the Cancun Declaration 
of 2005, issued after the third International Conference of 
Information Commissioners focused on the role of inter- 
governmental organizations, NGOs and the Civil Society. 
Relevantto quote here is a passage from the said declaration: 


“We urge that principles of transparency and access to 
information be adopted in the regulations and practices of all 
inter-governmental organizations including financial 
institutions. We propose that non-governmental organizations 
and private businesses adopt the same highest international 
standards of transparency as voluntary good practices.” 


In effect, all the international treaties and declarations 
desired to achieve access to information is a sin qua non to 
participatory Democracy, equitable development and the 
struggle against poverty and discrimination. 


In the context of ‘better late than never" Indian Parliament 
passed the Right to Information Act 2005, a long 56 years after 
becoming a Republic. The main thrust was on “Transparency 
and Accountability in Governance”. It was passed in the Lok 
Sabha on May 11, 2005 and in the Rajya Sabha on May 12,2005. 
It received the assent of the President of India on June 15, 2005 
and published in the Gazette of India Extraordinary on June 21, 
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2005. Before 1 proceed further it is necessary to understand 
that Right to Information Act, 2005 to a large extract had its 
roots in the social audit through “Jan Sunwais” (public 
hearings) organized by the Mazdoor Kisan Shakti Sangathan 
(MKSS) in Rajasthan as an instrument to promote 
accountability in local administration. Other developments did 
play crucial roles also. 


In an introductory note to the Right to Information Act, 
2005 it was mentioned that to make the earlier Freedom of 
Information Act, 2002 more participatory, purposeful and 
progressive and based on the significant changes suggested 
therein by the National Advisory Council, the Government of 
India decided to repeal the Freedom of Information Act, 2002 
andenactin its place anewlawas the RTI Act, 2005. 


The statement of objects and reasons introduced by the 
Prime Minister in the Parliament interalia mentioned that in 
order to ensure greater and more effective access to 
information, the RTI Act, 2005 was envisaged including 
establishment of an appellate machinery with investigating 
power to review decisions of the Public Information Officers, 
penal provisions for failure to provide information as per law, 
provision to ensure maximum disclosure and minimum 
exemption consistent with the Constitutional provisions and 
effective mechanism for access to information and disclosure 
by authorities. 


By making a select reading of the Preamble of the RTI Act I 
would like to highlight that the Act provides for a practical 
regime of Right to Information, promote transparency and 
accountability in the working of every public authority, contain 
corruption and to hold governments and their 
instrumentalities accountable to the governed, optimum use of 
limited fiscal resources and the preservation of confidentiality 
of sensitive information. It is specifically stated that 'It is 
necessary to harmonise these conflicting interests while 
preserving the paramountcy of the democratic ideal. 
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The Act in itself is comprised of only 31 sections and 
extends to the whole of India except the State of Jammu and 
Kashmir. Subject to the provisions of the Act, information is 
available only to Indian citizens. The thrust of the Act is not only 
to provide information when asked but the citizens be 
informed of all relevant facts while formulating important 
policies or announcing the decisions which affect public 
(Section 4 (1) (c)) and provide reasons for its administrative or 
quasi - judicial decisions to affected persons. 


To carry out the provisions of the Act, Section 27 (1) ibid 
provides that the appropriate Government may, by notification 
in the official gazette make Rules Similarly Section 27 (2) (e) 
requires that the procedures to be adopted by the Central 
Information Commission or State Information Commission, aS 
the case may, in deciding appeals under section 19 (10) be also 
notified by the appropriate Government. 


We have till now progressed through the historical 
kaleidoscope. The Act is now in existence for almost 7 years. It 
is, perhaps, the only legal provision which seems to have come 
handy for the citizens in receiving / accessing information and 
in numerous cases to actually leading to redressal of 
grievances. Perhaps, as in every human action, it also suffers 
from the two extremes of over-expectation and ignorance of its 
effectiveness in all circumstances. 


Undoubtedly, any Act or provision of law is as effective as its 
implementation at the grass-roots level. The initial years did 
See resistance to share information in view of the hangover of 
the British legacy encapsulated in the Official Secrets Act, 1923 
and the ignorance of the citizens as to the provisions of law 
including the exemptions explicitly provided in the Act. It is but 
natural that the people of the country expect speedy responses, 
at least within the timelines provided under the Act, but the 
records management system, which in many strata of 
administration was non-existent and lack of clarity of the roles 
of PIO, APIO and the First Appellate Authority delayed 
responses. However, the deficiencies were quickly overcome by 
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extensive training programmes organized by the Odisha 
Government and several reach-out activities of the Odisha 
Information Commission by way of Revenue Division level and 
District level workshops, publications in Odiya, Hindi and eight 
tribal languages, interactive sessions over the GRAMSAT 
System etc. The Act is a revolutionary piece of legislation but its 
effect obviously would be evolutionary. 


The Act protects persons for actions done in “good faith” 
(Section 21) and also mandates that “reasonable opportunity” 
shall be given before imposing any penalty (proviso to Section 
20). The question or doubt still lingers as to how the Indian 
democratic set-up can be strengthened by the extensive use of 
the RTI Act, 2005. In any democracy, the people invest their 
elected representative with trust and hope. They trust that the 
Government would provide development with equity, peace 
and public order and hope that the quality of life would 
improve. Nobel Laureate Prof. Amarthya Sen has opined that it 
is not sufficient to involve the people in the process of 
development but they should partake equally of the fruits of 
development The catch phrases equitable growth, sustainable 
development, participatory democracy, corruption-free 
governance and speedy redressal of grievances, but to name a 
few are, crucial to the existence of a democracy. An effective 
democracy brings with itself the hope of a bright future. Let us 
remind ourselves that a potent legal instrument as the RTI Act 
can be a double-edged sword. It can quickly undermine 
democracy if all stakeholders do not release their expected 
roles and put in positive and constructive efforts. Although the 
RTI Act, 2005 has over-arching reach over non-governmental 
organizations, substantially financed, directly or indirectly by 
funds provided by the appropriate Government, a few NGOs 
have yet to. accept the Act in the right sprit. Hopefully, this 
position will be remedied soon. 


To make the RTI Act, 2005 more effective and incisive, the 
whistle-blowers need to be protected under law. Right to life, in 
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any case, is a Fundamental Right and no Government can 
abdicate its responsibility. Democracy would otherwise 
degenerate to Demoncracy if honest people, activists and 
whistle-blowers are not protected. The approach would be on 
the contrary to encourage such people so that corruption will 
not only be contained but eventually removed. Some way 
presume this to be too idealistic; but why not give ita try. 


“NOTHING IS IMPOSSIBLE” - this is a sign post in NASA. A 
motivational and reassuring message to the astronauts before 
embarking on their space journeys. 


The RTI Act can be usefully and effectively utilized for 
strengthening our democracy only if all citizens accept its 
ownership. Often the Act is perceived by the PIO and other 
functionaries as a blatant instrument against them. It cannot be 
gainsaid that some people do not misuse the Act for selfish ends 
and for settling personal scores. The feeling of vendetta should 
not exist at all. There should be growth of healthy fellow feeling 
among all citizens so that everybody gains and nobody loses. It 
would then be a win-win situation. 


Being conscious of the high intellectual standard of the 
audience, I have deliberately not dwelt upon the fundamentals 
of a Democracy nor all the features of the Indian Constitution. 
Suffice it to mention by quoting Pandit Jawaharlal Nehru- 


“Democracy and Socialism are means to an end, and not the 
end itself. What becomes of a Nation professing Democracy will 
depend wholly, not partly or substantially, on the will of the 
people.” 
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LAW AND CIVIL SOCIETY 
Shri Haraprasad Das 


Looking at the luminaries of Law and Society present, | 
can safely assume that the theoretical considerations, upon 
which the subject of this lecture rests, are known. | need not 
belabor the point. It would perhaps be more appropriate, even 
productive, if { build upon the theoretical constructs straight 
away. 


The civilizational quest of man and the aspirational 
coordinates of his social existence often stand poised against 
each other. The grand metaphor of Universal Law and the petty 
regulators of local rights, seen theoretically, appear to be 
adversaries. Much of the opacity of Law is owing to the 
irreconcilable positions taken by both ‘Universal’ and 
‘Personal', It is important to recognize that the 'Universal' of 
Law and the ‘Personal’ of Law lose their core adversarial 
positions when mediated. This mediation is the substance of 
the problem of Law and Civil Society. 


By ‘Law’ | mean'Rule of Law’. ‘Rule of Law’ can be explained 
by explaining its three symbols carried by Lady Justice. You 
have certainly see the sculptural representation judiciary as 
Lady Justice. Lady justice is equipped with three symbols of the 
Rule of Law. 


es Aswordsymbolizing the Court's coercive powel: 


» Scales representingan objective standard by which 
competing claims are weighed. 


e Anda Blindfold indicating that justice is (or should be) 
meted out. Objectively, without fear or favour, 
regardless of identity, money, power or weakness. 
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Coercion, Balancing and Non-bias, that characterize the 
Rule of Law do not exist in a void. These are mediated through 
social institutions. In other words, there must exist systems in 
the society to render society amenable to Rule of Law. In 
theoretical discussions of Law, amenability is not considered as 
an aspect of delivery of justice, while this single touchstone 
alone defines the reach of law in a civilized society. No 
punishment meted out of enforcement of law is unamenable. 
While agreeing to be ruled by Law, the Society, tacitly declares 
its amenability to the penal consequences of infraction of Law. 


The limits of amenability are tested by a host of 
agencies: the legal systems themselves, the charter of rights as 
interpreted by the Courts, the changing human value systems 
andlastly the emerging new visions of human destiny. 


The last two agencies namely ‘Value systems’ and 'new 
visions' are recognized by Law only through advocacy. 
Advocacy that reflects these two agency functions, is 
elementally dovetailed into legal practice, though 'Law per Se' 
might exclude these imponderables. As a matter of fact, open- 
ended advocacy is one of the functions of Law in support of the 
dynamics ofa growing society. 

Who reflects the dynamics of a growing society, so that 
advocacy can see it. It is the Civil Society. The Civil Society, 
because of the complexities attached to its formation and 
operation, must first of all be defined. Consider the three 
definitions proposed: 


1 


e Civil Society’ is part of society in the form of 
associations, groups of people operating within society 
atlarge. 


e Civil Society’ as a kind of society, value-based, creating 
‘good’. 


180 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


e Civil Society as the public sphere, the arena of public 
debate, a public space in which differences within the 
community, cultural identity and public policy are 
debated. 


Seen broadly, ’Civil Society’ describes that element of 
society outside of Government and Business, that represents 
the working of people among, and with one another to achieve 
their aspirations, meet their needs and live creative active, 
healthy lives. To define the term much more precisely would 
actually limit its scope. In fact the essential character of 'Civil 
Society’ is its unlimited nature, quality and reach. 


I propose to you that we accept ‘Civil Society' as a 'space' 
rather than define it in terms of the activities of a set of people. 
Civil Society Organizations give content to that space. 


Law, more precisely ‘Rule of Law’ in its relation to the public 
space of Civil Society, is tested by three principal parameters: 


e [Isthe public space constrained? 
« [Isthe public space cluttered? 
os [Isthe public space empty? 


If the public space is constrained, then the question to be 
asked is whether law impedes its freedom? Are signals 
suppressed ? More appropriately is Law intolerant? 


If the public space is cluttered and multiple organizations 
with mutually contested agenda have sprung up without any 
productive outcome, then the question to be asked is whether 
Lawis inadequate, or if Rule of Law is vitiated. 


If the public space is empty then the question to be asked is 
whether citizenship is alive, or whether it is ailing. 


Law fulfils a range of functions, apart from advocacy, in 
support of Civil Society. These need to be distinguished not just 
theoretically, but in application. It is the failure, willfully or 
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unconsciously, to make the necessary distinctions which leads 
to the inhibition, distortion or suppression of civil society by 
the Law. There are four broad functions of Law for Civil Society. 


The legal underpinning of the rights of Civil Society. 


Providing legal forms which facilitate effective 
collective action. 


Providing for proper accountability of Civil Society 
withoutinfringing its freedom. 


According privilege to Civil Society organization 
serving public interest purpose. 


The following categories of laws are among the most significant 
thataffect Civil Society organizations globally: 


Constitutional provisions on freedom of speech, 
peaceful assembly, association, 


Laws and Regulations governing establishment and 
legal states of CSOs, domestic and foreign, as well as 
International NGOs, 


Laws governing taxation of CSOs, 

Laws governing taxation of donors, 

Laws governing economic activities of CSOs, 
Licensing Laws for providing public services, 
Laws governing endowments, 

Laws or regulations on assembly, 

Laws governing fund-raising activities, 


Laws governing ownership of property. 


The protection that is granted by Rule of Law to the CSOs 
and the consequences of their failure brings into play the 
critical position of Civil Societies as mediating institutions. 
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To understand the critical position of mediating 
institutions I present to you a well-tested model. The model is 
based on the perception of a 19" Century thinker Toqueville. 
Toqueville held that the success of democratic way of life 
requires the diversity of institutions. What is understood by 
‘diversity of institutions'? These are in fact mediating 
institutions between thé State on the one hand and the 
individual (citizen) on the other: A plurality of the right kind of 
institutions is what can promise successful democratic 
governments. We have to then look at three inter-related 
components: (a) State (b) Citizen (c) Mediating Institutions. 


In the context of the discussion of civil society, the state that 
concerns us, is the modern constitutional state- the kind of 
state that the Indian Constitution has sought to establish. This 
state is based ona system of rational, impersonal law. It is based 
on the rights of individuals as citizens, and not on the privileges 
and disabilities of castes and communities. The Constitution 
guarantees equality before the law and equal protection of the 
laws. This formal equality derives from the impersonal rule of 
law which is the basic characteristic of the Constitution. The 
Constitution and the laws are impersonal in the sense that they 
cannot be altered by the arbitrary decision of any individual, 
whether acting on his own or in the name of the people, but only 
inaccordance with prescribed rules of procedure. 


Citizenship and the moral and jural significance assigned to 
it are the result ofalongline of historical development. Changes 
in the laws and the Constitution cannot produce a citizen all at 
once. The transformation of a peasant into a citizen in 
traditional, agrarian society is a slow and tortuous process. It 
entails, for instance, the task of making the people in the remote 
rural areas of contemporary India transcend their traditional 
sense of social identity and think in terms of the modern 
categories of state and citizen. The creation of citizenship in an 
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effective way in a large, complex and in many respects, still 
backward society, such as India, faces numerous obstacles. “For 
centuries, the ordinary Indian has viewed himself as a member 
of a hamlet, a village, a family, a lineage, a caste or community 
rather than what may be described as Indian society as a whole. 
The Indian peasant or even the Indian worker did not become 
transformed into a citizen of India overnight with the adoption 
of the Constitution of India, with its chapter on citizenship, in 
January 1950. Creating citizenship as a socially meaningful 
category is not the same thing as recording a set of rights on a 
document, no matter how greatly we value the document. 
Indeed, there is no dearth of rights in India, if we go by Acts and 
Statutes: the question is how to make those rights secure and 
effective.” 


Mediating institutions are those that link individuals or 
citizens at one end with the nation or the state on the other. 
They are the internal arrangements that every society has: the 
associations, organizations and institutions; and the network 
of interpersonal relations, linking the different parts to each 
other and to the whole. While such internal arrangements are a 
universal feature of all human societies, not all such 
arrangements make for Civil Society. When it comes to Civil 
Society, the nature and type of mediating institutions present 
are of crucial significance. Civil Society has nothing to do with 
institutions that characterize traditional society, viz., those that 
are based on kinship, caste and religion. Civil society comes into 
being and grows out of open and secular institutions. Open 
institutions in the sense that membership in them is not 
restricted on the basis of race, caste, creed, gender and such 
other considerations. Further, selection to positions of respect 
and responsibility is based, at least in principle, on open 
competition. Secular in the sense that the internal 
arrangements arc not controlled by religious rules or 
categories. 
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In India, the emergence of these secular institutions of civil 
society began under the influence of colonial rule. After 
independence and the adoption of a new Constitution in 1950, 
committed to the goal of development and modernization, the 
growth of these institutions received a hefty push forward. The 
process was aided by the spread of modern education and the 
growth of a new occupational system that opened up new 
economic opportunities. Equally important here is the role 
played by the early leaders of our Nation. 


It is however obvious that the new institutions :of civil 
society have not dislodged all the old ones based on caste, 
kinship and religion even among the well-educated and well-off 
sections, not to speak of the rest. The civil society institutions, it 
is clear, remain unassimilated by the society. That is to say, the 
institutions of Civil Society which have sprung up in India after 
independence, and without whose mediating presence the 
words in the constitutional document cannot be translated into 
live substance, have not yet acquired a meaningful existence. 
And until such time this happens, there is no escape from poor 
governance. One can cite any number of examples : Gram 
Sabhas (village councils) that are made to meet “on record” and 
“ for record's sake” four times a year just to formally fulfil 
constitutional obligations under the new Panchayati Raj setup; 
highly politicized and corrupt civil and police services that are 
supposed to be “rational” and “impersonal”- again on record; a 
democratic government featuring personal rule in the name of 
party rule at all levels of the polity-national, state, district/local. 
As these examples demonstrate, what we are witnessing is an 
erosion of institutional authority and the resulting crisis in 
governance. How has this come about ? Who or what is 
responsible? At the core of the crisis lies the erosion of the 
legitimacy of the institutions. An institution is a social 
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arrangement and as such, it has not only a certain form and 
purpose but also a certain legitimacy and meaning for its 
individual members. To the outsider, only the form and function 
are visible. But for its members, as important as the form and 
function are its meaning and legitimacy. Beteille obverse: “ ...An 
institution has meaning and legitimacy for its members only 
when they acknowledge its moral claims over them and are 
willing to submit to its demands, at least some of the time, even 
when they find those demands contrary to their individual 
interests.” This applies not only to institutions that are part of 
the government but to all public institutions including those 
created by an individual or group of individuals with vision and 
commitment. It is only by participating in the activities of a 
number of such institutions that an individual in a 
constitutional state gets transformed, over a period of time, 
into a citizen. Where this happens, good governance is sure to 
follow. Now, the way the leaders of political parties-both 
national and regional-have shaped politics in India since the 
mid- 60s has only served to undermine the meaning and 
legitimacy of the nation's political institutions in the eyes of the 
public. Personalizations of political authority, politicization of 
the bureaucracy, populism and the resultant corruption have 
all set a negative example. The institutions of civil society -both 
governmental and others- across the nation carry little 
meaning and legitimacy for their members. The transaction of 
business is “on record’, for record's sake. It is not civil society 
that has been established; only its aberration. That is what 
accounts for poor governance. 


The root of an Indian autonomous civil society is not to be 
found in the contemporary rise of a modern state but foremost 
in the ancient and medieval history of the country. Cast 
“Panchayats”, village “Panchayats”, or trader's guilds all 
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illustrates forms of local institutions that had long been 
untouched by the vicissitudes of the political spheres and 
remained autonomous from state control. Indian society had 
beer characterized in pre-colonial times by a form of 
“insularity” that thus ensured a certain independence from 
state power but also resulted in stagnation and an impossible 
unity of the population. However, the modern definition of an 
Indian civil society has to confront the radical transformation of 
the State and its consequences on the role of the non-state 
actors. 


The transition to independence was accompanied with the 
rise of a welfare state, extending state powers into areas that 
had been previously left to civil society. This “intrusion” of the 
State and its monopoly on new spheres as education, health or 
security resulted in a form of state monopoly in almost all 
public goods, giving to the state the role of first employer of 
organized workers in the country. The generalization of taxes, 
the ownership of public utilities transformed the state into an 
arbiter between individuals. But this rise of a welfare state 
pointed out in the same time, its dysfunctions andits failures. 


Corruption and nepotism put into question the legitimacy 
of the state power and give pejorative connotations to the word 
“politics” Distribution of licenses, subsidies for the poor, 
control of the crime order are said to be “the plaything of state 
functionaries” that have lifetime security. The huge amount of 
discretionary fund received by the Members of Parliament and 
Members of Legislative Assemblies to implement economic 
development programs in their constituencies illustrates this 
generalization of the corruption. 


The situation of political parties is also perverted by a form 
of selection of its members by the leaders that constitute an 
obstacle for the participation of the citizens to the political 
process. The electoral process itself is put into question by the 
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irregularities of the polls but also by the biased aspect of local 
elections that are mostly determined by cast belongings and 
the money involved in the campaign. 


This centralized political system makes political process 
inaccessible to a large part of the population, and alienate the 
potential existence of a form of civil society. 


What role can civil society play in this specific political 
framework? 

“ Considering that situation of monopoly, we may 
consider the role of civil Society as challenging the State in three 
different ways. 


e Faced to the centralized power of the State, civil society 
first has a role of enabling the hitherto voiceless and 
unorganized communities‘ interests to be represented. 
In other term, the sphere of civil society has a goal of 
empowerment for local communities. In that specific 
function, civil society can be considered as a “space” 
thatis free and accessible to everybody. 


e Civil society can also be considered as a “movement” 
that has to influence public negotiation on public issues 
like health, education or security. Contesting the 
frameworks of development programs, criticizing the 
long-term effect of a large displacement of people are 
examples of this vision of civil society as a contestation 
movement. 


e Civil society finally has a role of “ensuring the 
accountability” of the State in different spheres. 
Ensuring the right to access to information is a first step 
into the State accountability, in a country where the 
Official Secret Act predominates. In a more general way, 
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civil society has the monitoring function of holding “the 
law and order machinery accountable”. This function 
implies the control of political parties and electoral 
process, the control of local bodies etc. 


In a context where political participation process is 
increasingly plebiscitary and illustrates the discredit of the 
political sphere, the purpose of civil society, is to build the 
framework ofa real form of governance, in which both State and 
citizens are accountable to each other. 


This specific definition of civil society points out the 
problematic relationship between State and society in India. 
More than a mere intermediary between the individuals and 
the State, civil society appears as a form of protection, a 
guarantee of political participation, a “counterweight” to the 
overall power of the State. Such a definition presents civil 
society mostly through its “palliative” function, faced to the 
dysfunctions of the State, and thus calls for a deep governance 
reform in India. 


“Civil society” has dominated popular discussion for the 
last few months. It may be hard to recall how rare the use of the 
term was only some year's back. From the cloistered walls of 
academia, the term has now fully penetrated our everyday 
discourse, thanks to Anna Hazare and Baba Ramdev. Those 
working at the local level, sensitive to movement politics, or 
familiar with the history of Gandhian modes of political 
conduct, had always known the potency of civil society 
organisations. But, arguably, at no time in India's post-1947 
history has the storm caused by civil society been so evidently 
noticeable. JP's movement was undoubtedly more powerful, 
but no one used the term “civil society” at that time. 


When a term acquires popular currency and power, we 
need to be more careful about what it stands for and how we 
should formulate our responses to the actual phenomenon it 
‘represents. 
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So what is civil society? Is the distinction between civil 
society and political society, so often drawn, sustainable? 


Hazare and Raimdev both claim to be non-political. In soine 
intellectual circles, too, it is customary to draw the distinction 
between civil and political society. But this distinction is deeply 
implausible. It is premised upon equating politics with 
elections. It also implies, or openly suggests, that civil society, a 
middle-class phenomenon, is governed by laws; and political 
Society, driven by elections and mass politics, is deeply 
compromised in patron-client deals and riddled with 
corruption. Civil society is virtuous; political society lacks 
morality. 

The first problem with this formulation is that the middle- 
class also violates the laws. Middle-class associations and 
NGOs, not simply the political parties, can be dens of corruption. 
and unaccountability. 


Second, politics is not only about elections. It is also about 
values, visions, issues that shape political consciousness. Some 
of these values and issues, of course, can determine election 
results. 


Moreover, there is no guarantee that the current leaders of 
civil society will not run for elections tomorrow. India has a 
remarkable history of such transitions. The Congress after the 
rise of Gandhi in 1920 became a movement, but it also 
participated in elections: provincial elections in 1937 and 
municipal elections before that. The Self-Respect Movement in 
Madras Presidency led to the rise of Dravidian political parties. 
After an enormously popular peasant movement in the 1980s, 
Sharad Joshi and his Shetkari Sanghatana ran for office (though 
unsuccessfully). Whether or not the Bhushans will be 
candidates in elections, can we be sure that Baba Ramdev will 
not be ? Movement politics has often seamlessly morphed into 
election politics in the past, and might well again. 
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The distinction between civil and political society, thus, 
does not make sense. They are deeply intertwined. A more 
precise definition of civil society has to do with its relationship 
with the state. Civil society is not necessarily non-political, but 
itinhabits the non-state space of our life. It deploys any political 
means it can get to pressure the state to achieve its goals, but it 
is not part of the state. Indeed, the classic definition of civil 
society is that it is the organisational space between the family 
on one hand and the state on the other. In this space can exist 
social organisations such as Lions and Rotary Clubs, festival 
organisations, soccer and cricket leagues, yoga ashrams and 
bird-watching societies — some of which can also be used 
politically. But trade unions and social movements, too, are part 
of civil society, and they are, more often than not, explicitly 
political. 


It is this deeper understanding of civil society that has been 
violated by Hazare's movement. Hazare and four others were 
formally part of the government committee that was to draft 
the Lokpal bill. That is not what civil society does. Civil society 
can agitate for a particular kind of law, and obstruct or promote 
its implementation, but civil society does not make laws. In a 
Parliamentary Democracy, the power to legislate and make 
laws belongs to the elected executive and legislature. Even the 
judiciary cannot make laws. It can judge the constitutionality of 
laws, exercise oversight, or push governments to make laws. 
Butonly the elected can make laws in ademocracy. 


At the heart of the current political impasse in Delhi lies a 
paradox. Without the awful decline in the legitimacy of elected 
politicians, brought about by corruption, civil society would not 
have become so powerful. But, equally, whatever the faults of 
India's elected politicians, a democratic system cannot give so 
much power to civil society without hurting itself. 


Let Civil Society agitate and even persuade the electorate to 
throw out a government that is corrupt. But law-making is 
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strictly a function of the elected wings of the polity. If we 
undermine that, we attack the basic principles of a democratic 
political system. A movement sponsored by civil society is 
democratic; law-making by Civil Society is not. 


I would conclude by drawing a reference to Public Interest 
Adjudication. Is PIL a Civil Society function ? Are all matters of 
governance amenable to Judicial Review ? 


There is no doubt that a group of individuals calling 
themselves civil society can raise a Public Interest Litigation 
before the Courts. But then element of Public Interest is a pre- 
requisite for PIL. PIL is not to be invoked for seeking advisory 
opinions on matters of governance and exercise of 
governmental authority. Reverting back to the question of 
amenability, all matters of governance are not amenable to 
Judicial Review. 


Given the varied dimensions and the involvement of several 
processes which inform governance, courts cannot be called 
upon to enter into the scrutiny of all details of governance. 
Every step, direction, method or measure adopted to be 
necessary for governance, will be based on a wide range of 
information, balance of interests, harmonizing competing 
demands, advancement of constitutionally ordained measures 
etc. These matters may be issues of debate, as even among 
altruists there can be divergences of opinions. Mere scope or 
room for disagreement or scope for alternate choices for 
governmental action may not be reasons for intervention in 
public interest. 


The term ‘litigant’ in public interest litigation is now not 
confined to a person or persons who are affected or injured by 
State action, but comprehends a wide class. This grant of 
competence not being qualified by enacted law, lends itself to 
improper use. The following dimensions may be stated, as 
illustrative of improper use are: 
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Il. When no fundamental or statutory right of any person 
is clearly demonstrated; 


Il. When no credible information is brought on record in 
persuasion ofan enquiry; 


III. When no scope for or necessity of intervention is made 
out; 


IV. When no bona fides are demonstrated. 


As that would render the proceedings “vulnerable to and 
susceptible to a new dimension which might, in conceivable 
cases, be used by persons for personal ends resulting in 
prejudice to the public weal.” 


The rights of the public interestlitigant in PIL, would always 
remain subordinate to the interest of those for whose benefits 
the action is brought. Thus status of dominus litis could not be 
conferred unreflectively or for the asking on a PIL petitioner. 
The concept of standing will not be liberalized in criminal and 
service matters. Nor service disputes introduced into other 
adjudications. A person concerned with the private interests of 
the accused would lack the locus standi to pursue the case as 
public interest litigations. Busybodies, meddlesome 
interlopers, wayfarers or officious interveners having 
absolutely no real public interest except private profit either for 
themselves or as a proxy for others or for any other extraneous 
motivation or for glare of publicity cannot secure the aid of the 
court. 
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LAW: SEMANTICS AND CONFABULATIONS 
Shri Sahadeva Sahoo 


In July 1993, four Jharkhand Mukti Morcha (JMM) 
members of Parliament along with seven members of a 
breakaway faction of the Janata Dal(A) were allegedly paid at 
least Rs. 8.7 crores to ensure the survival of the P.V. Narasimha 
Rao Government. The MPs claimed immunity from legal 
proceedings while the whole nation sensed the subversion of 
Parliament by suitcases stuffed with cash. 


Special Judge Shri Ajit Bharihoke holding court at the 
special venue of the Vigyan Bhavan rejected these contentions 
on May 6, 1997 and ordered that charges be framed against 
Narasimha Rao and the other accused. Justice Jaspal Rana of the 
Delhi High Court rejected the arguments against Bharihoke's 
order in September. The Supreme Court which first heard 
Narasimha Rao's subsequent appeal also refused to stay the 
trial. 


To the people of the nation it was a judicial resolve not 
to allow the group of powerful accused to stonewall legal 
proceedings. Most observers developed a conviction that the 
JMM scandal was the one which held out the most likely 
possibility of conviction. Investigations had revealed that the 
JMM MPs could not account for the cash they had in their bank 
accounts, and, that they had forged party donation receipts in 
an attempt to cover up this discovery. Shailendra Mahato, one of 
the four JMM MPs, turned approver, and gave a detailed account 
before Judge Bharihoke of how the affair was engineered. Most 
analysts were aghast, ('disappointed'’ a soft word) at the 
Supreme Court's decision not to allow the prosecution of the 
four JMM MPs, along with the Janata Dal (A)'s Ram Lakhan 
Singh Yadav, Anadi Charan Das, Abhay Pratap Singh and Haji 
Ghulam Mohammad. 
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The key was the interpretation of Article 105 (2) of the 
Constitution. "No member of Parliament shall be liable to any 
proceedings in any court in respect of anything said or any vote 
given by him in Parliament or any committee thereof, and no 
person shall be so liable in respect of the publication by or 
under the authority of either House of Parliament of any report, 
paper, votes, or proceedings." 


The purpose of this constitutional protection was to 
maintain the independence and integrity of Parliament, the 
Highest Court said, tracing its origins to Article 9 of the 1688- 
1689 Bill of Rights of Britain, one of the key documents of 
parliamentary democracy. Both Tudor and Stuart monarchs 
frequently used criminal and civil laws to intimidate MPs. 


Article 9 provided that "The freedom of speech and 
debate of proceedings in Parliament ought not to be impeached 
or questioned in any court or place outside of Parliament." 


Without Article 105(2) the foundation of 
parliamentary freedom would collapse as speeches made in 
Parliament critical to Government might be subject to the laws 
of defamation and contempt and a powerful Prime Minister 
could intimidate opponents (like police baton-charging an 
image-sullying Ramdev). The SC had earlier in 1964 given 
Article 105{(2) a special status and made it a part of the basic 
structure of our Constitution. In the case of Keshav Singh, 
involving a showdown between the Uttar Pradesh Assembly 
and the High Court, Justice B.P. Gajendragadkar interpreted 
that Article 105(2) was absolute in its character, overriding all 
other imperatives. (Even in Presidential form of Government in 
the USA a similar provision exists: Article 1, Section 6 of the 
United States Constitution provides similar guarantees, and in 
cases like the 1881 case of Kilbourn v. Thompson to the 1996 
case of United States v. Johnson, the US Supreme Court has 
broadly upheld this principle. {Do we follow their practices of 
Carpet bagging, Pork Barrel, Gerrymandering, corporate 
lobbying, etc.? The USA is nota good example for us.] 
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Article 1, Section 6 reads: The Senators and 
Representatives shall receive a Compensation for their 
Services, to be ascertained by Law, and paid out of the Treasury 
of the United States. They shall in all Cases, except Treason, 
Felony and Breach of the Peace, be privileged from Arrest 
during their Attendance at the Session of their respective 
Houses, and in going to and returning from the same; and for 
any Speech or Debate in either House, they shall not be 
questioned in any other Place, [felony: a crime punishable by 
death or imprisonment in excess of one year.] 


All these words are a play in semantics, a study of 
meaning of words. Should an MP take a bribe to vote in certain 
direction indicated by the bribe giver? Does an MP act as a 
representative of the people in case of Lok Sabha or a 
representative of a State in case of Rayja Sabha when he/she 
takes or blackmails to effect a take from the person seeking 
his/her support ? Did he have a mandate to support a candidate 
not belonging to his/her party on whose Manifesto he/she has 
won ? In short was his action in accepting bribe and lending 
support a part of legitimate activities of speech and choice in 
Parliament? Does a Party promote free choice and speech when 
it herds a number of MPs into a cosy hotel! prior to any voting in 
the Lok Sabha? 


The position of the minority of judges on the 
Constitution Bench, Justices S.C. Agrawal and A.S. Anand was 
that the prosecution of the JMM and Janata Dal (A) MPs was 
taking place not because they had voted to save the Narasimha 
Rao Government, but because they had allegedly taken a bribe. 
Were they defending the integrity of the legislative process 
and/or the independence of Parliament ? Bribe-giving quite 
clearly subverted that independence. Could the taking of a 
bribe to vote ever be construed as part of either legislative 
process or legislative act ? In today's business world is it not a 
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vote fixing ? The minority of judges argued that Article 105 
could not be on par with the type of immunity enshrined in the 
British tradition. Had it been a case of recent years the minority 
of judges could have said neither Gandhi family nor the RSS 
would ever behave like Tudor or Stuart monarchs. In plain 
words Article 105(2) was not intended to protect the corrupt, 
and the Central Bureau of Investigation (CBI} was in any case 
nota Stuart/Tudor monarch bent on subverting Parliament. 


The majority of Justices S.P. Bharucha and S. Rajendra 
Babu, with concurrence of Justice G.N. Ray, opted for judicial 
restraint, a euphemism for what we call a liberal construction. 
Narrow and broad are two adjectives used in construction of 
words in any Law. This is semantics. The majority of judges 
admitted: “If true, they {MPs} have bartered a solemn trust 
committed to them by those they represented." But they 
became liberal in interpretation. "Our sense of indignation 
should not lead us to construe the Constitution narrowly, 
impairing the guarantee to effective parliamentary 
participation and debate." 


In semantics synonyms and antonyms are used 
liberally to drive a point home. What one calls a narrow 
construction one is a conservative, has an arrogance, a 
fundamentalist in religious terms and has a sense of punishing 
the errants, those who go astray. What another calls a broad or 
liberal interpretation he means a tacit support to the wrong- 
doer, a justification or rationalisation of committed act. 
Supposing a loyal MP puts an unwilling MP in his house so as 
notto give him any passage out of the house, would we not call it 
acrime of solitary confinement? Or say a supari was given by an 
MP to do away with another MP or hide him away from the 
scene of voting, can he not be booked for any crime because of 
protection by Article 105(2). "While imputing no such motives 
to the present prosecution,” they pointed out, "it is not difficult 
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to envisage... (that an MP may be) troubled by a prosecution 
alleging that he had been party to an agreement and conspiracy 
to achieve a certain result in Parliament and had been paid a 
bribe." The consequences of any erosion of parliamentary 
immunity would be horrific, for it would open the way for 
subsequent intimidation and harassment of MPs. Other 
consequences, too, could well flow from limiting Article 105 
(2): in Pakistan, for example, a constitutional crisis resulted last 
year from a parliamentary speech being made subject to 
contemptofcourt. 


The Supreme Court's majority decision flowed from 
these apprehensions. All those who had cast their vote in 
Parliament enjoyed the protection of Article 105, the majority 
held, but those whose actions did not have an immediate 
relationship with their votes, could be prosecuted. These 
included not only those who gave the bribes, but also alleged 
bribe-taker Ajit Singh who absented himself from voting. This 
reasoning, however, appears to suffer from some 
inconsistencies. The action of giving bribes clearly had an 
immediate relationship with voting in Parliament. As MPs 
might be harassed on bribery charges for having voted in a 
particular way, so they might face executive wrath in the form of 
allegations that they had given bribes to other MPs. A broad 
construction is more often an excuse to let the accused go scot 
free. Had Narasimha Rao given JMM MPs a supari (alas it was 
not prevalent then) to eliminate some opposing MPs or murder 
their interests, would the four then not have been accessories to 
the murder? 


The constitution bench headed by Justice SP Bharucha 
had quashed charges against alleged bribetakers Shibu Soren, 
Simon Marandi, Suraj Mandal, Anadi Charan Das, former Union 
minister Ram Lakhan Singh Yadav, Roshan Lal, Abhay Pratap 
Singh and Haji Ghulam Mohammed saying they enjoyed 
immunity from prosecution under Article 105(2) of the 
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Constitution. However, it said those MPs giving bribe would 
come under the Prevention of Corruption Act as MPs were 
public servants. Those accused of giving bribe in the case were 
Narasimha Rao, V Rajeswar Rao, Satish Sharma, former 
Karnataka chief minister M Veerappa Moily, former Haryana 
chief minister Bhajan Lal, former home minister Buta Singh, N 
M Revanna,D K Adikeshavulu and M Thimmegowda. 


May be because Rao was not from the established royal 
clan of the Party the CBI had alleged that Rao in conspiracy with 
his cabinet colleagues and others had bribed MPs from the then 
Jharkhand Mukti Morcha (JMM) and other parties to defeat a 
no-confidence motion against the Congress Government on 
July 28,1993. On April 17,1998, a five-judge Constitution Bench 
of the SC delivered a verdict which, many feel, is strange and 
defies constitutional logic and political morality. The SC held 
that the MPs who voted against the July 28, 1993, no-confidence 
motion after taking bribe were immune to prosecution under 
Article 105(2} and could not be tried for bribery and criminal 
conspiracy in the ]JMM bribery case. 


But it held that those MPs who accepted the bribe but 
chose to abstain were liable to prosecution. It ruled that the 
bribe-giving MPs were also liable to prosecution for corruption. 
Interestingly, the SC dismissed a petition seeking review of 
their ruling onthe ground of delay. 


But the SC's interpretation of Article 105(2)} has 
become untenable after its 2007 verdict, upholding 
Parliament's decision to expel 12 MPs in 'cash-for-query' scam. 
If an MP can be expelled from Parliament and prosecuted for 
taking bribe to ask a question in the House, why can't he/she 
meet the same fate for taking money to vote in a particular 
manner in the House? 


Section 120B of the Indian Penal Code says, if a 
conspiracy was entered into, whether it is successful or not, it is 
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an offence. The charges under the Prevention of Corruption Act 
should stand. However, Mahato may not continue to act as an 
approver and other evidence may prove hard to come by. 


The high and the mighty do not want that anybody 
should everinterfere in their commissions and omissions. They 
are happy that the SC had sided with them. The middle class 
was initially applauded the court's anti-corruption stand and 
praised the media for bringing the matter to the highest court, 
but were disappointed with the outcome. 


From the judgment in the bribery scandal of 1993 we 
got differing degrees of corruption. The apex court coined two 
phrases — 'bribe-giving MPs' and 'bribe-taking MPs' - to 
understand the Constitution's immunity provision, and then 
subdivided 'bribe-taking MPs' into ‘performing bribe-takers' 
and ‘non-performing bribe-takers' - those who voted and those 
who did not. They should have made a third category, the bribe- 
takers who would vote against. 


The 3:2 majority ruled that ‘bribe-giving MPs' did not 
enjoy any immunity and were liable to be prosecuted under the 
anti-corruption law. The bribe-taking MPs who honoured the 
deal, that is those who voted in the House for a consideration, 
were immune from prosecution. 


13 years after the bribery case came the cash-for- 
questions scam. Parliament expelled 12 MPs — covering the 
major spectrum of political parties. They came before the 
Supreme Court which upheld Parliament's decision to expel 
theni. While the prosecuting agency brought no charges against 
them under Prevention of Corruption Act, it charged the 
whistle blowers (the journalists, who caught them on camera 
salivating for money and putting the Parliament in disrepute). 
Did not the Government give a signal that investigating 
journalismisa passe. 
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If they are public servants, should Parliament be 
satisfied only with their expulsion and not ask a competent 
agency to conduct a thorough probe ? Does this mean expulsion 
is sufficient punishment for a crime of this nature ? Should 
bribe-taking MPs continue to enjoy immunity from prosecution 
on the basis of a 10 year-old apex court judgment? Like the fifth 
Pandav the court does not say anything unless you petition 
them and benefit of its judgment does not flow to non-askers. If 
the Court wants to play safe‘it would term a fresh application 
time barred. 


The times have changed, rather rapidly, since the 1998 
judgment. People demand more probity from their 
representatives, government officials and even judges. The 
Supreme Court should have a relook at its JMM judgment and 
test it on the contemporaneous touchstone? If clapping is a 
crime one palm is the accused and the other palm is the abettor. 
Giver and receiver are both liable for prosecution. 


When men are traded as horses do we expect any 
honesty from the horses' mouth and any abatement in Anna 
Hazare's movement? 


Here we come face to face with the philosophical 
burdens that law has been asked to bear. Thus two issues 
emerge in jurisprudence: (1) 'the moral semantics of law’ and 
(2) ‘the normativity of theory construction in jurisprudence’. 
Law and morality are interconnected, but imorality is the 
mother of law. 


In simple, moral directives are about what is to be done 
and who is to decide what is to be done. 


Only social facts contribute to the content of law, but 
social facts change with time. We should not hold both the 
social-facts claim and the moral-semantics claim. Legal reasons 
purport to be content-independent moral reasons for acting. 
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A demanding test for descriptivism is an analysis of law 
entirelv in terms of its formal features. Governance by law is 
necessarily desirable or valuable, but we cannot characterize 
law without making reference to those values or to other 
material features of law. 


Semantics and the Law: When isa Conviction? 
Shibu Soren says "I have not been convicted." 


In everyday parlance in the criminal justice system, 
once the judge has reached a verdict, we generally say the 
defendant is convicted. Shibu's denial and the Government at 
the Centre's silence contribute to confusion. An accused is 
presumed innocent and this presumption is carried further till 
the case abates on his/her death if the accused has enough 
money to engage alawyer expert in semantics, jugglery inuse of 
words and strings of construction. 


Political philosophers are not generally preoccupied 
with questions in the philosophy of language. But legal 
philosophers are political philosophers with a specialization 
that gives language (and philosophy of language) a special 
fascination. An accused must not be forced to give evidence 
against him/herself. But are not we forcing him/her when we 
ask the suspect to volunteer for DNA test? More we will talk 
aboutitin confabulations. 


The use of language is crucial to any legal system — not 
only in the same way that itis crucial to politics in general, but iin 
the special respect that lawmakers typically use language to 
make the law, and courts typically use language to state their 
grounds of decision. So philosophers of law need a good 
philosophical understanding of the meaning and use of 
language. But philosophers of law have also tried to draw on 
insights from philosophy of language to deal with other 


202 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


problems they face. Philosophy of law shares a tension that 
affects philosophy of mind and metaphysics, and perhaps all 
the central areas of philosophy: it is often unclear which 
proLlems are problems of language, and which are not. 


Two areas of philosophical interest inlaw and language 
result. 


Firstis the interest in the use of language inlaw. 


Second is the interest in using philosophy of language 
to address problems of the nature of law. 


Modern English-speaking jurisprudence has a 
distinctive feature; it is the systematic attempt to use 
philosophical insights about language to solve problems in 
philosophy of law. Jeremy Bentham gave an empiricist theory of 
the meaning of words and blended utilitarianism and his legal 
theory in it. For example, natural rights and duties are myths 
‘and nonsensical. They are moral rights and duties that people 
have regardless of whether anyone is prepared to enforce them. 
Bentham looked for ‘sensible’ phenomena.by which to explain 
the nature of law without any such phantoms. He despised the 
natural law theorists because they think language is not 
important. Philosophy of language cannot explain the nature of 
reasons; it expresses or communicates a reason. We need the 
‘sensible’ phenomenon of a perceptible, intelligible linguistic 
act for expounding the nature of law by reference to empirical 
phenomena. That endears the law to the common man or 
woman. Language should be simple and easily understood by 
common people. Law has a written language, not spoken one. 
Butit should not require a middle man, a lawyer, to understand 
its meaning. Simple language is a fundamental right of man, but 
the educated carve out specialities and make language so 
specific to his (there was no ‘hetr’) speciality that the common 
people fail to understand without an interpreter. If you always 
require a dictionary or a lawyer to make a petition before a 
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court or to know the purport of the judgement delivered by the 
court. Once you have a middle man you lose some of your 
resources to him. Services have a bargaining price and better 
service gets related to higher payment. The sharpness of your 
rights does not depend on the words of the judge but on the size 
of your purse. 


Meaning of a word must be clear to everybody, not only 
to the reader-beneficiary. Then only he can have capacity to act 
on a subject by raising an image of perceptible substances or 
emotions for which the word should be a name. 'By these 
general terms or names, things and persons, acts, and so forth 
are brought to view... Words that do not bring to view such 
perceptible things have no meaning, on that view, except in 
sofar as they can be expounded by ‘paraphrasis' — Bentham's 
method of translating whole sentences in which those words 
are used into sentences that do raise images of perceptible 
things. The approach must be to use words that appear as a 
revelation, bringing down to earth an elusive notion and 
restating it in the same clear, hard, empirical terms as are used 
in science. 


Bentham and utilitarians treat ‘pain and pleasure’ as 
the basis for a theory of value and of morality. 


‘Pain and pleasure at least, are words which a man has 
no need to go to a Lawyer to know the meaning of. (Bentham 
1776, 28) 


Law is seen as the expression of the will of a sovereign 
ina political community. Bentham stated it as follows: 


A law may be defined as an assemblage of signs 
declarative of a volition conceived or adopted by the sovereign 
in a state, concerning the conduct to be observed in a certain 
case by a certain person or class of persons, who in the case in 
question are or are supposed to be subject to his powell: 
(Bentham 1782,1). 


Signification of volition must be backed by ‘motives’ of 
pain or pleasure offered by the sovereign. 


204 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


Philosophy of law is therefore tied to the philosophy of 
language. One feature is methodological, and the other is 
substantive. First, Bentham proposes his theory as a definition. 
Secondly, he defines law as a particular kind of assemblage of 
signs. 


Bentham treated every word as a proper noun, a thing 
for which it stands as a name Pitambar is Krishna, not a 
common noun suggesting anybody wearing a yellow clothe. 


The Scandinavian legal realists viewed legal terms like 
'right’ as ‘lacking semantic reference’ and 'denoting nothing’. So 
they considered statements asserting the existence of rights, 
duties, and other legal relations to be incapable of being true or 
false. They variously explained the use of such statements as 
attempts to perform magical incantations, or as tools for taking 
advantage of the psychological conditioning that leads officials 
and citizens to act in one way or another when they hear such 
statements 


Americans are in habit of taking everything in 
economic terms. Their ‘economic analysis of law' equivocates 
on terms such as ‘right’ and ‘obligation’ between (1) a moral 
theory that reduces those normative terms to terms describing 
maximization of human satisfactions, and (2) a theory that 
abandons moral concepts generally and only claims to describe 
human motivation, accounting for terms such as ‘right' and 
obligation’ as rhetorical epithets that agents use to pursue 
what they will. 


The use of Language in law 


Law is the systematic regulation of the life of a 
community by standards treated as binding the members of the 
community and its institutions. A law is a standard that is part 
Df such a systematic form of regulation. Many such standards 
have no canonical linguistic formulation (that is, no form of 
words which, according to law, determines the content of the 
standard). 
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Lawyers in common law systems are familiar with 
such norms: murder may be a criminal offence (or slander may 
be a tort, or certain agreements may be enforceable as 
contracts...), not because any person or institution uttered a 
ruling that it should be so, but because the institutions of the 
legal system customarily treat murder as an offence. Moreover, 
common law systems cannot be distinguished from legal 
systems consisting only of linguistic acts, because no legal 
system consists only of linguistic acts. 


A civil law system with a civil code and a criminal code 
may make murder an offence (and slander a tort, and contracts 
enforceable...) by a written act, and it may be a written 
constitution that gives legal force to the civil code and to the 
criminal code. 


But the validity of the written constitution will depend 
ona norm which is not created by the use of signs: the rule that 
text is to be trcoted as setting out the constitution, (in case of 
conflict in interpretation the English version shall be final.) 


Text speaks. Non-text law is in silence obedience 


But there are rules of law that were not laid down in 
language. 

Preserving their view of law as signification of volition, 
they accounted for such laws as tacit commands of the 
sovereign. That device is not merely convoluted, it Jacks the 
resources it would need to explain the existence of a norm. In 
the right circumstances, it is certainly possible to communicate 
without using signs (and in particular, it is possible to convey a 
volition, backed by a threat of force, just by saying). 


But silence can only be a means of communication 
when the circumstances give it a meaning. We can say that a 
tacit command has been issued only if it is possible to identify 
features of the situation that distinguish the tacit 
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communication from mere inaction communicating nothing. 
Those features do not generally accompany customary rules (in 
fact, they generally do not accompany customary rules). 


There is another conclusive reason not to say that a law 
is an assemblage of signs. When a lawmaking authority does 
use language to make law, the resulting law is not an 
assemblage of signs. When a law is made by the use of signs, 
that law is a standard for conduct, and not an assemblage of 
signs. 


Conventions and law 


A law, therefore, is not merely an assemblage of signs, 
and law is not necessarily made by the use of language, and 
every legal system requires norms that are not made by the use 
of language. Laws are not linguistic acts, or even 
communicative acts. They are standards of behaviour that can 
be communicated (and may be made) by using language. 


So what is the relationship between the language thatis 
used to make legal standards, and the law itself? 


If the law provides that a form of words determines the 
content of a standard (such as a term of a contract, or a criminal 
offence, or a duty of the executor of a will), what is the effect of 
the words? The question seems to demand a general theory of 
the meaning and interpretation of legal language - a general 
explanatory account of what makes the words of a statute (or 
contract, or will, or constitution) apply to the facts of a case. If 
there is no general theory, then there is no general answer to 
the question. A theory of meaning and interpretation of legal 
language would not be very much less general than a theory of 
meaning and interpretation of language. Consider the case of 
JMM Bribe (slide 4) 


The bribe is the gift bestowed to influence the 
recipient's conduct. It may be any money, good, right in action, 
property, preferment, privilege, emolument, object of value, 
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advantage, or merely a promise or undertaking to induce or 
influence the action, vote, or influence of a person in an official 
or public capacity. 

Bribe “entered English in the 1300s, derived from the 
French briber, “to beg.” Around the 1500s, “bribe” began to 
acquire its current associations with corruption, in the sense of 
something stolen. In egalitarian societies, it highlights the 
differences between those who can buy power or favours, and 
those who can not. A bribe may also compromise the quality of a 
transaction. 


The constitution bench headed by Justice S P Bharucha 
had quashed charges against alleged bribetakers Shibu Soren, 
Simon Marandi, Suraj Mandal, Anadi Charan Das, former Union 
minister Ram Lakhan Singh Yadav, Roshan Lal, Abhay Pratap 
Singh and Haji Ghulam Mohammed saying they enjoyed 
immunity from prosecution under Article 105(2) of the 
Constitution. 


However, it said those MPs giving bribe would come 
under the Prevention of Corruption Act as MPs were public 
servants. Those accused of giving bribe in the case were 
Narasimha Rao, V Rajeswar Rao, Satish Sharma, former 
Karnataka chief minister M Veerappa Moily, former Haryana 
chief minister Bhajan Lal,former home minister Buta Singh, N 
M Revanna, DK Adikeshavulu and M Thimmegowda. 


CBI had alleged that Rao in conspiracy with his cabinet 
colleagues and others had bribed MPs from the then Jharkhand 
Mukti Morcha (JMM) and other parties to defeat a no- 
confidence motion against the Congress Government on July 
28,1993. On April 17,1998, a five-judge Constitution Bench of 
‘he SC delivered a verdict which, many feel, defies logic and 
solitical morality. By a majority of 3:2, the SC held that the MPs 
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who voted against the July 28, 1993, no-confidence motion 
after taking bribe were immune to prosecution under Article 
105(2) and could not be tried for bribery and criminal 
conspiracy in the JMM bribery case. 


But it held that those MPs who accepted the bribe but 
chose to abstain were liable to prosecution. It ruled that the 
bribe-giving MPs were also liable to prosecution for corruption. 
Interestingly, the SC dismissed a petition seeking review of the 
ruling on the ground of delay. 


But the SC's interpretation of Article 105(2) has 
become untenable after its 2007 verdict, upholding. 
Parliament's decision to expel 12 MPs in ‘cash-for-query' scam. 
If an MP can be expelled from Parliament and prosecuted for 
taking bribe to ask a question in the House, why can't he/she 
meet the same fate for taking money to vote in a particular 
manner in the House? 


The magistrates and the appeal court seem to have 
disagreed over the effect of principles: a principle that the 
purposes for which Parliament passed the statute ought to be 
pursued, and a principle that statutes ought only to be read as 
imposing criminalliability if they do so unequivocally. 


Assume that those principles are legal principles, in the 
sense that a decision in accordance with the law must respect 
them. The tension occurs because the magistrate resolved in 
one way and the appeal court resolved it in the second way. 


It may seem that the two courts did not disagree over 
any question of language, but only over whether they ought to 
give effect to Parliament's evident purpose (of protecting 
roads} by convicting, or whether it would be unfair to Lawrence 
Burr. 


One explanation of the decision would be that the lower 
courts treated the word ‘bribe’ without any reference to the 
nature of work of the accused and treated it independent of the 
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nature of work of persons involved. For then it was a question of 
pure morals. But the SC explained their decision another way. 
They held that, because Parliament aimed to protect MPs from 
outside harassments the lower judges ought to have found that 
the effect of bribe in Parliament was different from the effects in 
ordinary life. All the judges were giving effect to the language of 
the Act, rather than acquitting on grounds of fairness in spite of 
what Parliament had enacted. 


We seem to find a paradox: competent speakers of the 
English language presumably share a knowledge of the 
meaning of the word 'bribe', yet they disagree — apparently 
sincerely — over how tc use the word. Bribe given after the 
work is done satisfactorily is a ‘tips’ or lobbying fee in the USA 
but the same act done by US companies in a foreign country is a 
bribe punishable in the USA. The context of use is a criminal 
prohibition imposed for a presumably good public purpose of 
protecting American honour: 


Then we have a general problem about communication, 
which philosophers of language have approached by 
distinguishing semantics from pragmatics. Pragmatics is the 
term is used in defending particular interpretations of legal 
language, that 'the contextual background is typically not rich 
enough’ in law. The judges who supported the declaration of 
Emergency in 1976 were pragmatic, they could not have done 
better: The rights were suspended, not abrogated. Thus law has 
one special feature that distinguishes it from ordinary 
conversation: legal systems need institutions and processes for 
adjudication of the disputes about the application of language 
thatarise (partly) as a result of its context-dependence. 


Evaluative Considerations and the Nature of Law 


All law is source-based. A law is source-based if its 
existence and content can be identified by reference to social 
facts alone, without resort to any evaluative argument. 
‘Immunity’ for the purpose of the Prevention of Corruption Act 
supports its application. 


210 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


In law, there was no offence of accepting money for 
doing work beyond the callings of one's recognised duty, like 
prescription fees of a doctor or consultation fees of a lawyer, 
later on, like campaign fund, donation to Parties, until 
Parliament acted to create a law to ban some of it or limit the 
amount. Parliament might not have done so, had the social facts 
[e.g., emergence of egalitarian society] not forced it. A law is 
source-based if its existence and content can be identified by 
reference to social facts alone, without resort to any evaluative 
argument. The SC based their majority judgment on social facts. 
But social facts are changing and the SC accepts Gay marriages, 
relationship which was an unnatural offence. What was a 
concept of ‘kept' culture of the wealthy has now become a Live- 
in relationship because social facts have changed. 


Vagueness in language and inlaw. 


A speed limit on a highway is a fairly precise law: in 
most cases .it is clear whether a driver has conformed to the 
standard. But highway traffic regulation also needs (and 
typically uses) rules against careless or dangerous driving — 
abstract standards which are designed to control a variety of 
behaviour that lacks the uniform, measurable feature (speed) 
thatallows the precision of aspeedlimit. 


Vague laws, like a rule against careless driving, pose 
problems for philosophy of law that are related to problems 
that philosophers of language and of logic have addressed in 
arguments about the paradox of the heap. Suppose that, 
according to law, it counts as careless driving to drive with bald 
tires. If the law gives a precise definition of the thickness of tire 
tread that counts as bald, then in this regard the law is (more or 
less) precise, and for the purposes of the law, virtually every tire 
is either clearly bald or clearly not bald. But if there is no such 
precise standard, then there are ‘borderline cases’ in which it is 
neither clearly true that a tire is bald, nor clearly false. And we 
can construct a sorites series, and a sorites paradox for the 
application of the law: Since vague laws are an important partof 
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every legal system, the implications seem to be far-reaching. 


‘Epistemic’ arguments are used when the application of 
a vague expression is indeterminate in borderline cases (or in 
some borderline cases). A girl of 17 years 11 months and 29 
days may be treated as a major, capable of deciding if she goes 
with a mature boy. Talents were age based, there was an entry 
age. Now prodigies are recognised, the court accepts relaxation 
of age as a prequalification for entry into a dedicated social or 
intellect stratum. 


Philosophers of law have not been especially concerned 
with the question of how to solve (or to resolve) the paradox, 
but they have debated the nature of borderline cases, and its 
implications for the role of judges in a community, and for the 
possibility of the rule of law. If the application of vague laws is 
indeterminate in some cases, then in those cases a judge (or 
other official) responsible for applying the law cannot do so 
(and in fact, no one can use the law to guide their conduct). 
Some claim, judges have no choice. Even quantifiable numbers 
are not precise, they have an expanse. Zero bulb, zero watt bulb 
isa misnomer. If it burns it consumes power, how zero. But this 
is a legal term. Life time connection of your mobile means what? 
Your life or mobile's life or the Service Provider's life. It is none 
ofthese. Itis the period of the Service Provider'slicence. 


Some say, the law gives judges discretion, in all or some 
borderline cases, to decide issucs that the law does not 
determine. That is, the system leaves a choice to judges as to 
howto decide the issue. 


Retrospective Effects 


Common sense, a law should not have a retrospective 
effect. Butjudges commonly order retrospectively. Then judges 
must treat the parties to litigation as having liabilities or 
obligations or entitlements that were not (determinately) 
theirs at the time when the dispute arose. That power of judges 
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appears to run contrary to the principle of the rule of law, that 
laws (or at least, that legal burdens) should not be imposed 
retrospectively. 


First, lawmakers avoid ordinary vague expressions like 
'driving too fast' and prefer precise speed limits (or blood 
alcohol limits, or tire tread measurements). When the law uses 
vague language, it uses abstract evaluative expressions. 
Lawmakers typically do not prohibit driving with ‘bald’ tires; 
they either impose precise measures, or address the problem 
as part of a general prohibition on, e.g., ‘careless’ driving. The 
latter sort of standard calls upon its subjects to constructa view 
of the care that, in their law, a driver owes to another person — 
and not merely to ask, how bald is a bald tire? Such standards 
are a very common and a very important part of lawmaking 
technique. A negligence standard may require ‘reasonable 
care’; a constitution may define a procedural right as a right to 
‘due process’, or a contract may require the delivery of goods 
in ‘satisfactory condition’. Those terms are very different 
from the vague descriptive terms that philosophers of logic use 
to illustrate their arguments about the sorites paradox (‘heap’, 
‘thin’, ‘bald’, 'red'...). It misses the point, you might think, to say 
that abstract standards do not draw sharp lines, because they 
are not designed to draw lines at all. 


Penalty cures offence 


Cash compensation cures illegality encourages the rich 
and mighty to violate law and give cash compgnsation. 


The fundamental reason is that a definition is useful 
only to someone who needs to learn the meaning of a word, and 
legal philosophers know the meaning of the word "law'. A 
further reason is that, as John Finnis and Ronald Dworkin have 
both explained in different ways, the word ‘law’ can be used ina 
variety of senses: the la\wv of the jungle, the law of gravity, laws of 
thought, Murphy's law, etc. 
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We saw that Bentham's theory of normative language in 
general was that, because there is no perceptible substance or 
emotion for which they stand as a name, words such as ‘right’ 
must be ‘expounded' by paraphrasing sentences containing 
them by the use of sentences that contain only words that can 
be defined as referring to substances and perceptions. When no 
such paraphrase is available, he considered that normative 
language is meaningless. So he held that the phrase ‘natural 
rights’ is "simple nonsense: natural and imprescriptible rights, 
rhetorical nonsense; nonsense upon stilts"(Bentham 1843, 
Artll). 


Under federal labor law of the USA, employees have the 
right to join together to seek better pay and working conditions, 
with or without a union. If an employer tries to punish 
organizers, employees have the right to seek protection from 
the National Labor Relations Board. But employees still don't 
have the right to be informed of their rights. 


"Thousands of years ago humans could coexist with 
wildlife, for they took from forests only those resources needed 
for their basic survival. There were no linkages to the market 
then. Now, however, the Dongria kondhas' use of cattle and 
wells - in their effort to generate more income and escape the 
throes of poverty - has ramped up the human- animal conflict in 
the already overcrowded reserve. 


Although Bentham and Austin thought that the notion 
of a natural right was nonsense, they did not at all think the 
same about the notion of legal rights. In thei command theory 
they found a way of making sense of normative expressions in 
their legal use. They explained the meaning of the word ‘duty’ 
— and thereby the normativity of law — by reference to the 
pain and pleasure that a superior offered as motivation for 
compliance with the superior's will: 
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That is my duty to do, which I am liable to be punished, 
according to law, if I do not do: this is the original, ordinary, and 
proper sense of the word duty. (Bentham 1776,109; cf. John 
Austin 183 2,14). 


He pointed out that their account of the meaning of the 
word 'duty' left them unablé to draw a distinction that people 
ordinarily draw in their use of language, between the command 
of a gunman (which no one would say imposes a ‘duty’ or an 
‘obligation'), and a legal prescription: The plausibility of the 
claim that the gunman situation displays the meaning of 
obligation lies in the fact that it is certainly one in which we 
would say that B, if he obeyed, was 'obliged' to hand over his 
money. It is, however, equally certain that we should 
misdescribe the situation if we said, on these facts, that B 'had 
an obligation’ or a 'duty' to hand over the money. So from the 
start it is evident that we need something else for an 
understanding of the idea of obligation. There is a difference, 
yet to be explained, between the assertion that someone was 
obliged to do something and the assertion that he had an 
obligation to do it. (Hart 1994, 82) 


Hart's approach to language was different, His 
explanation of the normativity of law relies on a view of the use 
of such words to display anattitude. 


Hart claimed that a legal system is a system of power- 
conferring and duty-imposing rules, which are validated by a 
‘rule of recognition’. That rule is not made valid by another rule; 
it is a ‘social rule‘. It is in Hart's explanation of that crucial 
notion of a social rule, that he turned to the use of words to 
explain the normativity of law. He claimed that a social rule is a 
regular pattern of conduct accompanied by a ‘distinctive 
normative attitude’, which ‘consists in the standing disposition 
of individuals to take such patterns of conduct both as guides to 
their own future conduct and as standards of it is the task 
both of theorists and of lawyers to identify those properties, 
and there is room for ‘substantive disagreement’ over the 
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nature of those properties. Just as ‘Aristotle’ refers to Aristotle, 
and ‘water’ refers to water, and ‘arthritis' refers to arthritis 
(instead of referring to whatever has a set of properties that 
speakers believe Aristotle, water, or arthritis to have), a legal 
concept like ‘contract’ refers to contracts {instead of referring 
to whatever has a set of properties that speakers believe 
contracts to have). The content of those concepts is given by the 
real properties of the things that people use the words to 
designate (i.e. the properties of Aristotle, of water, +f arthritis, 
and of contracts). The content of such concepts is not 
determined by the (more or less mistaken, and more or less 
shared) views about those properties that users of the words 
have in mind. 


Confabulations: a chat to imagine experiences to compensate 
forloss of memory. 


Confabulation is a neurological deficiency to benefit the 
prosecutor. 


When people confabulate, they make a false claim that 
they honestly believe is true. I am not concerned here with 
countless fascinating examples of confabulatory behaviour — 
people falsely recalling events from their childhood, or from 
their past life as if it existed, the subject who was partially blind 
but insisted he could see, the amputee convinced that he 
retained all his limbs, to the patient who believed that his own 
parents had been replaced by imposters. Confabulations also 
appear in perfectly healthy people. 


Even when we think we are making rational choices and 
decisions, we confabulate. We simply do not have access to all of 
the unconscious information on which we base our decisions, 
So we create fictions upon which to rationalise them. Mens re 
awareness of the wrongfulness of an act, is soughtto be gleaned 
from there. If we were aware of how we made every choice we 
would never get anything done - we cannot hold that much 
information in our consciousness. Children and many adults 
ronfabulate when pressed to talk about something they have no 
knowledge of, and people do it during and atter hypnosis. ... In 
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fact, we may all confabulate routinely as we try to rationalise 
decisions or justify opinions. Why do you love me? Why did you 
buy that dress? Why did you choose that career? At the extreme, 
some experts argue that we can never be sure about what is 
actually real and so must confabulate all the time to try to make 
sense of the world aroundus. 


We are conditioned by evolution to forgetting what we 
do not like and remember what benefits us in the society. To 
cover one lie we create a lot lies to make it appear as not existing 
at all. We cover our weaknesses under a shroud of bravado. A 
coward in us becomes a hero to the listeners. This is 
confabulation. Motivational factors acquire a greater role in 
determining which memories are selected for retrieval and 
acceptedas true. 


The courts of law accept the theoretical veracity of 
repressed memories. If the court or the body of jurors believe 
the plaintiff, the defendant may spend some time in prison. No 
accused likes that. In economic offences the technique and 
technology employed by the accused is not known to the 
prosecutors. It is only the accused who can give an account. It is 
more so in case of rape or molestation. Usually there is no 
witness and the court relies on the statement of the victim. The 
accused employs lawyers and memory experts to persuade the 
court about his innocence so that the court believes his version 
over that of the alleged victim. What can a court do? Trials have 
no tangible evidence. Some cases may come up without 
repressed memories. For example in an elevator or lift a man 
forcefully kisses a woman and she walks out on the ground floor 
to accuse him of sexually assaults. He says she is blackmailing 
him into marrying him. How to prove that events did happen as 
reported? This is where the Government, i.e., prosecution come 
in. Constitution also comes in. In our male dominated society no 
alleged criminal can be forced to testify against himself. By 
turning this concept into a constitutional law, criminals have 
created a serious obstacle to their convictions. Technolo gy is so 
advanced nowadays that lie detectors can indicate who is 
telling the truth and who is not. The accuser and the defendant 
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could be subjected to mandatory lie detector tests, and the 
truth could be found that way. By banning science, technology, 
and the search for truth, the U.S. Government and the People are 
defending crime. No wonder cases of child rape go undetected 
and unpunished. Orphanages, Balashrams and Kanyashrams 
become dens of child abuse. Recovery of weapons leading to 
corroboration of evidence: accused is forced to confabulate but 
it is not accepted as evidence except to the extent that the seized 
weapons have used in committing crime. . Because no man can 
be forced to testify against himself, the issue whether repressed 
memories are true or false becomes totally irrelevant. The 
alleged abuser's memories cannot be used to convict him, and 
the claims made by the alleged victim do not rise to the level of 
evidence. But lawyers, judges, and lawmakers make money 
anyway. 

What all these conditions have in common is an 
apparent discrepancy between the patient's internal 
knowledge or feelings and the external information they are 
getting from what they see. Whether it is a lost memory, 
emotional response or body image, if the knowledge isn't there, 
something fills the gap. Scientists say, a part of the brain called 
the orbitofrontal cortex, which lies in the frontal lobes behind 
the eye sockets, helps to plug that gap. The OFC is best known as 
part of the brain's reward system, which guides us to do 
pleasurable things or seek what we need. We may all do it 
routinely. Children need little encouragement to make up 
stories when asked to talk about something they know little 
about. Adults, too, can be persuaded to confabulate, yet when 
asked why they made the choice they did, nobody gave position 
as a reason. It was always about the fineness of the weave, 
richer colour or superior texture. This suggests that while we 
may make our decisions subconsciously, we rationalise them in 
our consciousness, and the way we do so may be pure fiction, or 
confabulation. 
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A TRIBUTE TO ASOK DAS ~ TRANSPARENCY AND 
ACCOUNTABILITY IN GOVERNANCE 


Shri Ashok Parija 


Born to Pandit Nila-kantha and Srimati Radha Devi, 
Late Sri Asok Das was reared in the company of scholars, 
reformers and patriots. His father was the well known 
Headmaster of the National School at Satyabadi. Led by Pandit 
Gopabandhu, Pandit Nilakantha and his colleagues were the 
harbingers of the message of freedom to Orissa. The Pancha- 
sakha group had tremendous influence on young Ashok Das. 
While he was a School student, he learnt to dream of freedom 
and make sacrifice for it. He was expelled while he was a 
student of Class-X in Ravenshaw Collegiate School, for refusing 
to salute the Union Jack. This no doubt affected his studies, but 
there was no going back. He was deep in the national stream 
and ahead of others. 


After the 1939 split of Congress, he had become an 
ardent follower of Subash Chandra Bose and became a member 
of the Forward Bloc. By 1942 though he had completed his law 
studies, he was again arrested and locked behind the 
barricades. In the process, the law practice was delayed by 
several years and it is only by end of 1946 that he joined the Bar 
and started practice in right earnest. 

Though he was very soft-spoken, surrender to 
authoritarianism and injustice was not in his blood. Resistance 
to repression was part of his character. Hence there was no end 
to jail going. 

In 1964 Asok Babu, by then 52 years old and a 
flourishing Advocate, was again arrested in connection with a 
State-wide Student agitation for having allegedly instigated 
and inspired them. 

In early 1967 there was a stormy agitation in Orissa to 
throw out the Congress Government. Along with Dr. Mahatab 
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and late R.N. Singh Deo, Asok Das was in the vanguard of the 
movement. Though in 1967 General elections, the Congress 
Party lost and Swatantra Jana Congress alliance came to power, 
Sri Das lost the election from Sakhigopal constituency. He was 
however appointed as the Advocate General of the State in 
March 1967 and continued as such till January, 1970. 

In the profession, he was considered to be an expert in 
constitutional law, particularly in Election Law and writ 
matters. He made a notable mark in 1952 in the well-known 
election case of Vinod Kanungo vrs. Rajkrishna Bose. In 1957 he 
was the Chief Spokesman of the opposition in the election 
battles. 

Till 1967 when he became the Advocate General, he was 
the king of the writ Court. It is said; he used to appear in almost 
174" of the writ cases in the High Court Late G. Rath. Used to say 
once while he was sitting in the Chamber of late A.L.J. Rao the 
High Court I ;t vas delivered. Mr. Rao glanced through the 
list'of the Chie! Justice Court and then asked “What is this? 
Against every writ case you find the name of A. Das and A. Das. 
What is the secret?” Mr. Rath replied “public confidence sir, 
public confidence. 


He was not the bookish-type. He was not a parrot-like 
follower of precedents. Faced with any legal hurdle, he could 
always find a solution, a way out. He was extremely intelligent 
and possessed of strong common sense. His method of 
preparation was novel. He would sit with the junior colleagues 
over cups of tea and then present arguments and hear counter 
arguments and this could go on till mid-night. The next day in 
the Court room one would notice the flash, a brilliant twist to 
well-known proposition. 

Besides law, he was deeply interested in Education and 
for many terms he was an elected member of the Senate and 
Syndicate of Utkal University. 


He was a flaming torch of inspiration to his friends and 
colleagues. His juniors were like his friends. He would gossip 
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with them, dine with them, go out for picnic with them and they 
were treated like members of his family. Mr. Justice L. Rath, at 
one time his favourite junior, was making a very fair assessment 
of the man. He said, however dejected depressed or dis- 
heartened you may be, if you go to Sri Das, he would start witha 
smile, then make a witty remark and not un-often, recite a 
humorous story fitting to the occasion and may be a word of 
advice in between. If you have gone for 15 minutes, you may not 
return before one hour and when you return, you are totally 
disabused of your depression, dejectment. Such was the magic 
touch of the man. 


Transparency and Accountability in Governance 


In the space of .less than a decade, the burgeoning 
movement, for the right to information in India has significantly 
increased the democratic space and empowered the ordinary 
citizen to exercise far greater control over the arbitrary exercise 
of state powe: 


It will not be out of place to mention that the movement 
for right to information though implicit in the Constitution of 
India received a fresh impetus from the struggle by people's 
organisation, known as the Mazdoor Kisan Shakti Sangathan, 
which literally means organisation for empowerment of 
workers and peasants. This led to a nationwide demand for a 
Law to guarantee the right to information to every citizen. 


In India today, the state has spread its tentacles to 
virtually every aspect of public life. The person in the streets is 
condemned to grapple in almost every aspect of daily work and 
living. 

Information is power. The attempt to withhold 
information would lead to arbitrary and unaccountable 
exercise of power. Therefore transparency in all actions of the 
state is the need of the hou. 


It can be said, the most effective systematic check on 
corruption would be where the citizen herself or himself has a 
right to take the initiative to seek information from the state 
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and thereby enforce transparency and accountability in the 
governance of the state. 

The importance of right to information is derived from 
the very fact, that it would secure for every citizen the 
enforceable right to question, examine, audit, review, and 
assess government acts and to ensure that these are consistent 
with the principles of public interest, probity and Justice. It 
would promote openness, transparency and 
accountability in Administration / Governance, by making 
the government more open to continuing public scrutiny. 

Information is the currency that every citizen requires 
to participate in the life and governance of society. The greater 
the access of the citizen to information, the greater would be the 
responsiveness of government to community needs. 

Alternatively, the greater restrictions that are placed on 
access, the greater the feelings of powerlessness and alienation. 
Without info: mation, people cannot adequately exercise the 
rights and responsibilities as citizens or make informed 
choices. 


Government information is a national resource. This 
information is generated for purposes related to the legitimate 
discharge of their duties of office and for the service of the 
public for whose benefit the institutions of governmentexist. 

While concluding, it would not be out of place to state, 
that today with the availability of the right to information act, 
every citizen of the country is empowered to not only have 
access to the methods followed by the Government, butalso put 
a check on the possible arbitrary performances of the 
Government. 


toto 
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ELECTORAL REFORMS FOR FREE AND FAIR 
ELECTIONS IN INDIA 


Late Asok Das was very much urging for free and fair elections 
and suggesting several measures to achieve the same through electoral 
reforms. Hence this article to honour his wishes. 


Shri Bipin Bihary Ratho 


Relevant Provisions Under the Constitution of India, the 
Representation of the People Acts-1950 and 1951, 
Concerning the Parliament and the State Legislatures. 
India is considered to be the biggest democratic country in the 
World. It has practiced, uninterruptedly, during the past six 
decades, democratic process of electing representatives to its 
Parliament, the Legislative Assemblies(Vidhan Sabhas) and the 
Legislative Councils (Vidhan Parishads) wherever exists. 

1. Under Article 79 of the Constitution of India - The 

Parliament for the Union consists of the President and 
two Houses to be known respectively as the Council of 
States and the House of the People (Rajya Sabha and 
Loksabha) loosely called as the Upper house and the 
lower House. 
The people’s representatives, other than the nominated 
members, are elected directly by the people qualified to 
vote in the particular election, to the Lokasabha and the 
Vidhan Sabhas, whereas indirectly to the Rajyasabhha 
and the Vidhan Parishads, in accordance with the system 
of proportional representation by means of the single 
transferable vote. 

2. Thecomposition of the Council of states, the House of the 
people and the allocation of seatsthereto are provided 
forunder Articles 80 and 81 of the Constitution of India. 
Similarly there are provisions under Articles 170 and 
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171 for the composition of the Legislative Assemblies and 
the Legislative Councils. The ‘Fourth Schedule’ to the 
Constitution under Articles 4(1) and 80(2) provides for 
the allocation of seats in the Council of States to each State 
and the Union territories. The ‘First Schedule’ under 
Section 3 of The Representation of the People Act, 
1950 (in short R.P. Act, 1950), provides for allocation 
of seats to each State/Union territory inthe House of the 
People. The ‘Second Schedule’ under Sections 7 and 7A 
of the R.P. Act, 1950 provides for the total number of 
seats in each of the Legislative Assemblies, whereas the 
‘Third Schedule’ under Section 10 of the R. P. Act, 1950 
provides for allocation of seats in each of the Legislative 
Councils, and the ‘Fourth Schedule’ under Section 
27(2) of the R.P. Act, 1950 provides for the list of local 
Authorities for purpose of election to Legislative Councils. 


2(A) Article 80- Composition of the Council of States. - 
(1) The Council of State shall consist! - 


(a) 
(b) 
(2) 


(3) 


twelve members to be nominated by the President in 
accordance with the provisions of clause (3); and 

not more than two hundred and thirty-eight 
representatives of the States and of the Union territories. 
The allocation of seats in the Council of States to be filled 
by representatives of the States and of the Union 
territories shall be in accordance with the provisions in 
that behalf contained in the ‘Fourth Schedule’. 

The members to be nominated by the President under 
sub-clause (a) of clause (1) shall consist of persons having 
special knowledge or practical experience in respect of 
such matters as the following namely:- 


Literature, science, art and social service. 


(4) 


The representatives of each State in the Council of 
States shall be elected by the elected members of the 


224 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


Legislative Assembly of the State in accordance with the 
system of proportional representation by means of the 
single transferable vote. 

(5) The representatives of the Union territories in the 

Council of States shall be chosen in such manner as 
Parliament may by law prescribe. 
The number of representatives of the States to the Council 
of States varies from 1 to 31. And for the Union territories 
Delhi and Puducherry one each. The other Union 
territories do not qualify to have any representative in the 
Council of States. 

Representation of Union territories in the Council 
of States ((Article 80(5)).-The representatives of the Union 
territories in the Council of States shall be chosen in such 
manner as Parliament may by law prescribe. Under this power 
Parliament has prescribed that the representatives of Union 
territories to the Council of States shall be indirectly elected by 
members ofan electoral college for that territory, in accordance 
with the system of proportional representation by means of the 
single transferable vote. 

The Council of States thus reflects a federal character by 
representing the Units of the federation. But it does not follow 
the American principle of equality of State representation in 
the Second Chamber. 

While the system of separate electorates was 
abandoned by the Constitution, the system of proportional 
representation was partially adopted for the Council of 
states in the Union and the Legislative Councils in the 
States, wherever Legislative Council exists; 

2(B) As regards the House of the People (Article.81) and 
the Legislative Assembly of a State (Article.170), 
however, the system of proportional representation 
has been abandoned and, instead, the Constitution 
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has adopted the single member constituency with 
reservation of seats for some backward 
communities namely the Scheduled Castes and the 
Scheduled Tribes (Articles 330 & 332). 


2(C) Article 81- Composition of the House of the People. - 
{1) Subject to the provisions of Article 331, the House of the 


(a) 


(b) 


(3) 


People shall consist of- 
not more than five hundred and thirty members chosen 
by direct election from territorial constituencies in the 
States, and 
not more than twenty members to represent the Union 
territories, chosen in such manner as Parliament may by 
law provide. 
For the purposes of sub-clause (a) of clause (1), - 
there shall be allotted to each State a number of seats in 
the House of the People in such manner that the ratio 
between that number and the population of the State is, 
so far as practicable, the same for all States, and 
each State shall be divided into territorial constituencies 
in such manner that the ratio between the population of 
each constituency and the number of seats allotted to it 
is, so far as practicable, the same throughout the State: 
provided that the provisions of sub-clause (a) of this 
clause shall not be applicable for the purpose of 
allotment of seats in the House of the People to any State 
so long as the population of that State does not exceed six 
millions. 
In this Article, the expression “population” means the 
population as ascertained atthe last preceding census of 
which the relevant figures have been published: 
Provided that the reference in this clause to the last 
preceding census of which the relevant figures have been 
published shall, until the relevant figures for the first 
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census taken after the year 2026 have been published be 
construed,- 

for the purposes of sub-clause (a) of clause (2) and the 
proviso to that clause, as a reference to the 1971 census, 
and 

for the purposes of sub-clause (b) of clause (2) as a 
reference to the 2001 census. 


Article 331- Representation of the Anglo Indian Community in 


the House of the People,- 

Notwithstanding anything in Article 81, the President 
may, if he is of opinion that the Anglo Indian community 
is not adequately represented in the House of the People, 
nominate not more than two members of that 
community to the House of the People. 


2(D) Article 170. Composition of the Legislative 


(1) 


(2) 


Assemblies,- 

Subject to the provisions of Article 333, the Legislative 
Assembly of each State shall consist of not more than five 
hundred, and not less than sixty, members chosen by 
direct election from territorial constituencies in the 
State. 

For the purposes of clause (1) each State shall be divided 
into territorial constituencies in such manner that the 
ratio between the population of each constituency and 
the number of seats allotted to it shall, so far as 
practicable, be the same throughout the State. 


Explanation- In this clause, the expression “population” 


means the population as ascertained at the last preceding 
census of which the relevant figures have been published: 


Provided that the reference in this Explanation to the 


last preceding census of which the relevant figures have been 
published shall, until the relevant figures for the first census 
taken after the year 2026 have been published, be construed as 
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areference to the 2001 census. 

(3) Upon the completion of each census, the total number 
of seats in the Legislative Assembly of each State and 
the division of each State into territorial constituencies 
shall be readjusted by such authority and in such 
manner as Parliament may by law determine: 

Provided that such readjustment shall not affect 
representation in the Legislative Assembly until the dissolution 
of the then existing Assembly: 

Provided further that such readjustment shall take 
effect from such date as the President may, by order, specify and 
until such readjustment takes effect, any election to the 
Legislative Assembly may be held on the basis of the territorial 
constituencies existing before such readjustment: 

Provided also that until the relevant figures for the first 
census taken after the year 2026 have been published, it shall 
notbe necessary to readjust- 

i) the total number of seats in the Legislative Assembly of 
each State as readjusted on the basis of the 1971 
census; and 

ii) the division of such State into territorial constituencies 
as may be readjusted on the basis of the 2001 census, 
under this clause. 

Article 333- Representation of the Anglo Indian 

Community in the Legislative Assemblies of the States,- 

Notwithstanding anything in Article 170, the Governor of a 

state may, if he is of opinion that the Anglo Indian Community 

needs representation in the Legislative Assembly of the state 
and is not adequately represented therein, nominate one 
member of that community to the Assembly. 

2(E) Article 171 -Composition of the Legislative 

Councils,- 


(1) The total number of members in the Legislative Council 
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Provided that the total number of members in the 
Legislative Council of a State shall, in no case, be less 
than forty. 
Until Parliament by law otherwise provides, the 
composition of the Legislative Council of a State shall be 
as provided in clause (3). 
Of the total number of members of the Legislative 
Council of a State- 
as nearly as may be, one-third shall be elected by 
electorates consisting of members of municipalities, 
district boards and such other local authorities in the 
State as Parliament may by law specify; 
as nearly as may be, one-twelfth shall be elected by 
electorates consisting of persons residing in the State 
who have been for at least three years graduates of any 
university in the territory of India or have been for at 
least three years in possession of qualifications 
prescribed by or under any law made by Parliament as 
equivalent to that ofa graduate of any such university; 
as nearly as may be, one-twelfth shall be elected by 
electorates consisting of persons who have been for at 
least three years engaged in teaching in such educational 
institutions within the State, not lower in standard than 
that of a secondary school, as may be prescribed by or 
under any law made by Parliament; 
as nearly as may be, one-third shall be elected by the 
members of the Legislative Assembly of the State from 
amongst persons who are not members of the Assembly; 
the remainder shall be nominated by the Governor in 
accordance with the provisions of clause (5). 
The members to be elected under sub-clauses (a), (b) and 
( c ) of clause (3) shall be chosen in such territorial! 
constituencies as may be prescribed hy or under any law 
made by Parliament, and the elections under the said 
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sub-clauses and under sub-clause (d) of the said clause 
shall be held in accordance with the system of 
proportional representation by means of the single 
transferable vote. 

(5) The members to be nominated by the Governor under 
sub-clause (e) of clause (3) shall, consist of persons 
having special knowledge or practical experience in 
respect of such matters as the following, namely:- 

Literature, science, art, co-operative movement and 

social service. 

2(F) Article 84 - Qualification for membership of 

Parliament.-A person shall not be qualified to be chosen to fill 

aseatin the Parliamentunless he- 

(a) isa citizen of India, and makes and subscribes before 
some person authorized in that behalf by the Election 
Commission an oath or affirmation according to the 
form set out for the purpose in the ‘Third Schedule’; 

(b) is,in the case ofa seat in the Council of States not less than 
thirty years of age and in the case of a seat in the House of 
the People, not less than twenty five years of age; and 

(c) possesses such other qualifications as may be 
prescribed in that behalf by or under any law made by 
Parliament. 

2(G) Section 3 of The Representation of the People Act, 

1951;- Qualification for membership of Council of States.- 

A person shall not be qualified to be chosen as a representative 

of any State or Union territory in the Council of States unless he 

is an elector for a Parliamentary constituency in India. 

2(H) Section 4 of The Representation of the 
People Act , 1951;-Qualifications for membership of the 
House of the People.- 

A person shall not be qualified to be chosen to fill a seat 
inthe House of the people unless- 
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in the case of a seat reserved for the Scheduled Castes in 
any State, he is a member of any of the Scheduled Castes, 
whether of that State or of any other State, and is an 
elector for any Parliamentary constituency; 
in the case of a seat reserved for the Scheduled Tribes in 
any State (other than those in the autonomous districts of 
Assam), he is a member of any of the Scheduled Tribes, 
whether of the State or of any other State (excluding the 
tribal areas of Assam), and is an elector for any 
Parliamentary constituency; 
in the case of a seat reserved for the Scheduled Tribes in 
the autonomous districts of Assam, he is a member of any 
of those Scheduled Tribes and is an elector for the 
Parliamentary constituency in which such seat is 
reserved or for any other Parliamentary constituency 
comprising any such autonomous district; 
in the case of the seat reserved for the Scheduled Tribes in 
the Union territory of Lakshadweep, he is a member of 
any of those Scheduled Tribes and is an elector for the 
Parliamentary constituency of that Union territory; 
in the case of the seat allotted to the State of Sikkim, he is 
an elector for the Parliamentary constituency for Sikkim; 
in the case of any other seat, he is an elector for any 
Parliamentary constituency. 

Article 173- Qualification for membership of the 


State Legislature,- 


A person shall not be qualified to be chosen to fill a seat in the 
Legislature of a State unless he- 


(a) 


(b) 


isa citizen of India, and makes and subscribes bcfore 

some person authorized in that behalf by the Election 

Commission an oath or affirmation according to the 

form setout for the purpose inthe Third Schedule; 

Is, in the case of a seat In the Legislative Assembly, 

not less than twenty-five years of age and in the case 
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of a seat in the Legislative Council, not less than 
thirty years of age; and 

(c) possesses such other qualifications as may be 
prescribed in that behalf by or under any law made 
by Parliament. 

2(J) Section 5 of The Representation of the People Act, 

1951,-Qualifications for membership of a Legislative 

Assembly- 

A person shall not be qualified to be chosen to fill a seat 
inthe Legislative Assembly of a State unlwss- 

(a) in the case of a seat reserved! le: the Schedule Castes or 
for the Scheduled Tribes of that State, he is a member of 
any of those castes or those tribes, as the case may be, 
and is an elector for any Assembly constituency in that 
State; 

(b) in the case of a seat reserved for an autonomous district 
of Assam, he is a member of a Schedule Tribe of any 
autonomous district and is an elector for the Assembly 
constituency in which such seat or any other seat is 
reserved for that district; and 

(c) in the case of any other seat, he is an elector for any 
Assembly constituency in that State: 

Provided that for the period referred to in clause (2) of article 

371A, a person shall not be qualified to be chosen to fill any seat 

allocated to the Tuensang district in the Legislative Assembly of 

Nagaland unless he is a member of the regional council referred 

tointhatarticle. 

2(K) Section SA of the R.P. Act, 1951 deals with 

qualification for membership of Legislative Assembly of 

Sikkim.- 

Z2(L) Section 6 of The Representation of the People Act, 

tA8 4:5 -Quatificatigus Lor..membership of a Legislative 
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(1) A person shall not be qualified to be chosen to fill a seat 
in the Legislative Council of a State to be filled by 
election unless he is an elector for any Assembly 
constituency in the State. 


(2) A person shall not be qualified to be chosen to fill a seat 
in the Legislative Council of a State to be filled by 
nomination by the Governor unless he is ordinarily 
residentin that State. 


2(M) The constitution under Articles 84 & 173, has 
prescribed the qualifications of (a) Citizenship and (b) 
minimum age for any person to fill a seat in the Parliament 
or the State legislatures. As regards other qualifications to 
be prescribed in that behalf by or under any Law made by 
Parliament, as provided for under clause (c) of Articles 84 
and 173, there was a move in the Constituent Assembly to 
includea provision in the constitution itself prescribing, or 
permitting the prescription of educational and other 
qualifications for membership both of Parliament and of 
State legislatures. It was felt that if any standard of 
qualifications is to be laid down for candidates for membership 
it must be so precise that an election tribuna! will be able to say, 
ina given case, whether the candidate satisfied it or not. Inview 
of the fact that the formation of precise and adequate 
standards of this kind will take time, and in further view of 
the fact that if any such qualifications are laid down in the 
constitution itself, it would be difficult to alter them if 
circumstances made it necessary. Therefore the framers 
of the constitution thought it proper to insert an enabling 
Provision in the Constitution and [eave it to the 
appropriate legislature to define the necessary standards 
later. Accordingly Clause (c) was inserted in Articles 84 & 173“ 
to possess such other qualifications as may be Prescribed in 
that behalf by or under any Law made by Parliament”. 
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On the 26” of November, 1949 the Constituent 
Assembly adopted, enacted and gave to ourselves the 
Constitution of India, inserting there in an enabling Provision 
leaving it to appropriate Legislature to define the necessary 
standards of educational and other qualifications for members 
both of Parliament and State Legislatures. Since then 62 years 
have passed, yet the August Parliament has not prescribed for 
possession of any specific academic and other qualifications to 
be a member of the Parliament or the State Legislatures, the 
supreme Policy making and Law making bodies, with further 
Power vested in the Parliament to amend, alter or repeal any 
provision of the Sacred Constitution excepting the basic 
structure or the frame work of the constitution. 

While the framers of the constitution under sub clauses 
{b) and (c) of clause (3) of Article 171.- Constitution of 
Legislative councils in the states, where ever it exists, 
prescribed specific educational qualifications for the 
electorates of the two electoral colleges to elect one-twelfth of 
the members each to the legislative councils. It did not 
prescribe then and there specific educational qualifications to 
qualify to be members of the parliament in the State/Union, 
Territory Legislatures, and left it to the appropriate 
Legislatures to prescribe such qualifications, even without 
specifying any time limit to do so. 

2(N) Article 102:- Disqualifications for Membership.- A 
person shall be disqualified for being chosen as, and for being, a 
member of either House of Parliament- 


(a) if he holds any office of profit under the Government of 
India or the government of any State, other than an 
office declared by Parliament by law not to disqualify 
its holder; 


{b) if he is of unsound mind and stands so declared by a 
competent court; 
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(c) ifhe is an un-discharged insolvent; 

{d) if he is not a citizen of India, or has voluntarily acquired 
the citizenship of a foreign State, or is under any 
acknowledgement of allegiance or adherence to a 
foreign state; 

(e) if he is so disqualified by or under any law made by 
Parliament. 

Explanation - For the purposes of this clause a person shall not 

be deemed to hold an office of profit under the Government of 

India or any State by reason only that he is a Minister either for 

the Union or for such state. 

(2) A person shall be disqualified for being a member of either 

House of Parliament, If he is so disqualified under the Tenth 

Schedule to the Constitution (Articles. 102 (2) and 191 (2) 

provisions as to disqualification on ground of defection.) 

2(0) Section 8 of The Representation of the People Act, 

1951.-Disqualification on conviction for certain offences.- 

(1) A person convicted ofan offence punishable under- 

(a) section 153A (offence of promoting enmity between 
different groups on ground of religion, race, place of 
birth, residence, language, etc, and doing acts 
prejudicial to maintenance of harmony) or section 
171E (offence of bribery) or section 171F(offence of 
undue influence or personation at an election) or sub- 
section (1) or sub-section(2) of section 376 or section 
376A or section 376B or section 376C or section 376D 
(offences relating to rape) or section 498A (offence of 
cruelty towards a woman by husband or relative of a 
husband) or sub-section(2) or sub-section(3} of 
section 505 (offence of making statement creating or 
promoting enmity, hatred or ill-will betiveen classes or 
offence relating to such statement in any place of 
worship or ijn any assembly engaged in the 
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performance of religious worship or religious 
ceremonies) of the Indian Penal Code (45 of 1860); or 
the Protection of Civil Rights Act ,1955 (22 of 1955), 
which provides for punishment for the preaching and 
practice of “untouchability”, and for the enforcement of 
any disability arising there from; or 

section 11 (offence of importing or exporting 
prohibited goods) of the Customs Act ,1962(52 of 
1962); or 

section 10 to 12 (offence of being a member of an 
association declared unlawful, offence relating to 
dealing with funds of an unlawful association, offence 
relating to contravention of an order made in respect 
of a notified place) of the Unlawful Activities 
(Prevention) Act, 1967 (37 of 1967); or 

the Foreign Exchange (Regulation) Act, 1973 (46 of 
1973); or 

the Narcotic Drugs and Psychotropic Substances Act, 
1985 (61 of 1985); or 

section 3 (offence of committing terrorist acts) or 
section 4 (offence of committing disruptive activities) 
of the Terrorist and Disruptive Activities (Prevention) 
Act, 1987 (28 of 1987); or 

section 7 (offence of contravention of the provisions of 
sections’ 3 to 6) of the Religious Institutions 
(Prevention of Misuse) Act, 1988 (41 of 1988); or 
section 125 (offence of promoting enmity between 
classes in connection with the election) or section 135 
(offence of removal of ballot papers from polling 
stations) or section 135A (offence of booth capturing) 
or clause (a) of sub- section (2) of section 136 (offence 
of fraudulently defacing or fraudulently destroying any 
nomination paper) of this Act; or 
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section 6 (offence of conversion of a place of worship) 
of the place of worship (Special Provisions) Act ,1991 , 
or 
section 2 (offence of insulting the Indian National Flag 
or the Constitution of India) or section 3 (offence of 
preventing singing of National Anthem) of the 
Prevention of Insults to National Honour Act, 1971 (69 
of 1971); or 
the Commission of Sati (Prevention) Act ,1987 (3 of 
1988); or 
the Prevention of Corruption Act, 1988 (49 of 1988); or 
the Prevention of Terrorism Act, 2002 (15 of 2002); 
shall be disqualified , where the convicted person, is 
sentenced to- 
only fine, for a period of six years from the date sfsuch 
conviction; 
imprisonment, from the date of such conviction and 
shall continue to be disqualified for a further period of 
six years since his release. fri} 
A person convicted for the contravention of- 
any law providing for the prevention of hoarding:ior 
profiteering; or 
any law relating to the adulteration of foodor drugs; or 
any provisions of the Dowry Prohibition Act, 1961(2b 
of 1961), . 
and sentenced to imprisonment for not less than! ik 


months, shall be disqualified from the date of such conviction 
and shall continue to be disqualified for a further period of'six 
years since his release. 


(3) 


A person convicted of any offence and sentenced t to 
imprisonment for not less than two years other than 
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any offence referred to in sub-section (1) or sub-section 
{2) shall be disqualified from the date of such 
conviction and shall continue to be disqualified for a 
further period of six years since his release. 
Notwithstanding anything in sub-section (1), sub- 
section (2) or sub-section (3) a disqualification under 
either sub-section shall not, in the case of a person who 
on the date of the conviction is a member of Parliament 
or the Legislature of a State, take effect until three 
months have elapsed from that date or, if within that 
period an appeal! or application for revision is brought 
in respect of the conviction or the sentence, until that 
appeal or application is disposed of by the court. 


Explanation:-in this section- 


(a) 


(i) 
(ii) 
(iii) 


(iv) 
(b) 
(c) 

(d) 


“Law providing for the prevention of hoarding or 
profiteering” means any law, or any order, rule or 
notific«:tion having the force of law, providing for- 

the regulation of production or manufacture of any 
essential commodity; 

the control of price at which any essential commodity 
may be brought or sold; 

the regulation of acquisition, possession, storage, 
transport, distribution, disposal, use or consumption 
of any essential commodity; 

the prohibition of the withholding from sale of any 
essential commodity ordinarily kept for sale; 

“drug” has the meaning assigned to it in the Drugs and 
Cosmetics Act, 1940 (23 of 1940); 

“essential commodlit\" has the meaning assigned to it in 
the Essential Commuodities Act, 1955 (10 of 1955); 
“food” has the meaning assigned to it in the Prevention 
of Food Adulteration Act, 1954 (37 of 1954). 
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2(P) Section 8A of The Representation or the People Act, 


1951.- 


Disqualification on ground of corrupt practices.- 


(1) 


(2) 


(3) 


2(Q) 


The case of every person found guilty of a corrupt 
practice by an order under section 99 shall be 
submitted, as soon as may be within a period of three 
months from the date such order takes effect, by such 
authority as the Central Government may specify in this 
behalf, to the President for “determination of the 
question as to whether such person shall be 
disqualified and if so, for what period: 

Provided that the period for which any person may be 
disqualified under this sub-section shall in no case 
exceed six years from the date on which the order made 
in relation to him under section 99 takes effect. 

Any person who stands disqualified under section 8A of 
this Act as it stood immediately before the 
commencement of the Election Laws (Amendment) 
Act, 1975 (40 of 1975), may, if the period of such 
disqualification has not expired, submit a petition to 
the President for the removal of such disqualification 
for the unexpired portion of the said period. 

Before giving his decision on any question mentioned 
in sub-section (1) or on any petition submitted under 
sub-section (2), the President shall obtain the opinion 
of the Election Commission on such question or 
petition and shall act according to such opinion. 


Section 9 of The Representation of the People Act, 


1951.-Disqualification for dismissal for corruption or 
disloyalty.- 


(1) 


A person who having held an office under the 
Government of India or under the Government of any 
State has been dismissed for corruption or for 
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disloyalty to the State shall be disqualified for a period 

of five years from the date of such dismissal. 

(2) For the purposes of sub-section (1), a certificate issued 
by the Election Commission to the effect that a person 
having held office under the Government of India or 
under the Government of a State, has or has not been 
dismissed for corruption or for disloyalty to the State 
shall be conclusive proof of that fact: 

Provided that no certificate to the effect that a person 
has been dismissed for corruption or for disloyalty to the State 
shall be issued unless an opportunity of being heard has been 
given to the said person. 

Explanation:-The Word State in this clause shall include Union 

Territory. 

2(R) Section 9A of The Representation of the People Act, 

1951.- 

Disqualification for Government contracts, etc.- 

A person shall be disqualified if, and for so long as, there 
subsists a contract entered into by him in the course of his trade 
or business with the appropriate Government for the supply of 
goods to, or for the executions of any works, undertaken by that 
Government. 

Explanation:- For the purposes of this section, where a 

contract has been fully performed by the person by whomit has 

been entered with the appropriate Government, the contract 
shall be deemed not to subsist by reason only of the fact that the 

Government has not performed its part of the contract either 

wholly or in part. 

2(S) Section 10 of The Representation of the People Act, 

1951.-Disqualification for office under Government 

company.- 

A person shall be disqualified if, and for so long as, he is 
a managing agent, manager or secretary of any company or 
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corporation (other than a co-operative society) in the capital of 

which the appropriate Government has not less than twenty- 

five percent share. 

2(T) Section 10A of The Representation of the People Act, 

1951.- Disqualified for failure to lodge account of election 

expenses.- 
Ifthe Election Commission is satisfied that a person.- 

(a) has failed to lodge an account of election expenses, 
within the time and in the manner required by or under 
this Act, and 

(b) has no good reason or justification for the failure, the 
Election Commission shall, by order published in the 
Official Gazette, declare him to be disqualified and any 
such person shall be disqualified for a period of three 
years from the date of the ode: 

2{(U) Section 11 of The Representation of the People Act, 

1951.-Removal or reduction of period of disqualification.- 
The Election Commission may, for reasons to be 

recorded, remove any disqualification under this Chapter 

(except under section 8A) or reduce the period of any such 

disqualification. 

2(V) Section 11A of The Representation of the People Act, 

1951.- 

Disqualification arising out of conviction and corrupt 

practices.- 

(1) If any person, after the commencement of this Act,-is 
convicted of an offence punishable under section 171E. 
or section 171F of the Indian Penal Code (45 of 1860), 
or under section 125 or section 135 or clause (a) of sub- 
section (2) of section 136 of this Act, he shall , for a 
period of six years from the date of the conviction or 
from the date on which the order takes effect, be 
disqualified for voting at any election. 
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(2) Any person disqualified by a decision of the President 
under sub-section (1) of section 8A for any period shall 
be disqualified for the same period for voting at any 
election. 

(3) The decision of the President on a petition submitted by 
any person under sub-section (2) of section 8A in 
respect of any disqualification for being chosen as, and 

“ for being, a member of either House of Parliament or of 

the Legislative Assembly or Legislative Council of a 

State shall, so far as may be, apply in respect of the 

disqualification for voting at any election incurred by 

him under clause (b) of sub section (1) of section 11A of 
this Act as it stood immediately before the 
commencement of the Election Laws (Amendment) 

Act, 1975 (40 of 1975), as if such decision were a 

decision in respect of the said disqualification for 

voting also. 

2(W) Section 11B of The Representation of the People Act, 

1951.-Removal of disqualifications.- 

The Election Commission may, for reasons to be 

recorded, remove any disqualification under sub-section (1) of 
section 111A. 
2(X) Article 326- Elections to the House of the People and 
to the Legislative Assemblies of States to be on the basis of 
adult suffrage-The elections to the House of the People and to 
the Legislative Assembly of every State shall be on the basis of 
adult suffrage, that is to say, every person whois a citizen of 
India and whois not less than eighteen years of age on such 
date as may be fixed in that behalf by or under any law 
made by the appropriate Legislature and is not otherwise 
disqualified under this Constitution or any law made by the 
appropriate Legislature on the ground of non-residence, 
unsoundness of mind, crime or corrupt or illegal practice, 
shall be entitled to be registered as a voter at any such 
election. 
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2(Y) Vacation of seats(Dual membership) (Article. 101).- 

(1). No person shall be a member of both Houses of 
Parliament and provision shall be made by Parliament 
by law for the vacation by a person who is chosen a 
member of both Houses of his seat in one House or the 
other. 


(2). No person shall be a member both of Parliament and of 
a House of the Legislature of a State, and if a person is 
chosen a member both of Parliament and of a House of 
the Legislature of a State, then, at the expiration of such 
period as may be specified in rules made by the 
President, that person's seat in Parliament shall 
become vacant, unless he has previously resigned his 
seatin the Legislature of the State. 

(3). Ilfamemberofeither House of Parliament- 

(a) becomes subject to any of the disqualifications 
mentioned in clause (1) or clause{(2) of article102, or 

(b) resigns his seat by writing under his hand addressed to 
the Chairman or the Speakers, as the case may be, and 
his resignation is accepted by the Chairman or the 
Speaker, as the case may be, his seat shall thereupon 
become vacant. 

Provided that in the case of any resignation referred to 
insub-clause (b), if from information received or otherwise and 
after making such inquiry as he thinks fit, the Chairman or the 
Speaker, as the case may be, is satisfied that such resignation is 
not voluntary or genuine, he shall not accept such resignation. 
(4). |Iffora period of sixty days a member of either House of 

Parliament is without permission of the House absent 

from all meetings thereof, the House may declare his 

seat vacant: 

Provided that incomputing the said period of sixty days 
no account shalt be taken of any period during which the House 
is prorogued or is adjourned for more than four consecutive 
days. 
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3. CRIMINALIZATION OF POLITICS AND POLITICIZING 
CRIMINALS, ROLE OF BLACK MONEY, 
(MULTIMILLIONAIRES), MUSCLEMEN, WINE ABUSE AND 
MISUSE OF OFFICIAL POSITION AND POWER, INFLUENCE 
OF POLITICAL BIG-WIGS IN WINNING ELECTIONS. 
3A. “In January/ February, 2012 election to the Legislative 
Assemblies of 5 states namely U.P, Uttarakhand, Punjab, Goa, 
and Manipur took place. As per data analyzed by Association 
for Democratic Reforms (ADR) showed that 35% of sitting 
M.L.As of the 5 poll bound states were crorepatis. Of the 
690 M.L.As analyzed 190 or 28% had pending criminal 
cases against them. Of the 190 M.L.As who faced criminal 
charges, 89 had been declared of being charged with serious 
offences under the Indian Penal Code like murder and attempt 
to commit murder. Uttar Pradesh topped the hall of shame with 
143 of the total 403 sitting M.L.As or 35% of them charged with 
criminal offences. Of the 143, 19% or 76 had serious criminal 
charges pending against them. U.P was followed by 
Uttarakhand where 24% or 17 out of the 70 sitting M.L.As were 
facing criminal charges. Goa with 23% i.e. 9 out of 40 sitting 
M.L.As were facing criminal charges comes third. In Punjab the 
then Chief Minister Sri Prakash Singh Badal was the only Chief 
Minister among the five analyzed who was facing criminal cases 
including charges of cheating, forgery, and criminal 
conspiracy. In Uttar Pradesh BSP's Sri Dhirendra Pratap 
Singh had the lkghest numbering 29 criminal cases pending 
against him, followed by his colleague Sri Sushil Kumar with 14 
pending cases against him, the offences charged are related to 
murder and attempt to commit murder. 

A total number of 239 out of 690 sitting M.L.As i.e 
35% of those contested in the 5 states were 'crorepatis'. 
The bulk are in Punjab where 67% of the sitting M.L.As 
analyzed were crorepatis, followed by 55% of legislature 
in Goa and 28.28% in U.P. Amongst the existing Chief 
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Ministers in the above referred 5 states which went to 
election Miss. Mayavati, the then Chief Minister of Uttar 
Pradesh was the richest having declared assets of worth 
Rs.87.27 crores. 


3B. (i) In the 2012 assembly election in U. P., out of 403 
members elected to the Legislative Assembly, 217 i.e. more 
than 53% are crorepatis. In 2007 elections 114 crorepatis 
were elected to the Legislative Assembly of U.P. Thus in this 
election there has been an increase of 90.25% (114 to 217) 
in crorepatis getting elected as legislators. Similarly out of 
403 elected legislators inthe 2012 election, against 189 i.e. 
47% of the elected members there are criminal cases 
pending in courts, including on charges of committing 
serious offences like murder, attempt to commit murder, 
rape, etc against some of them. As a mark of further 
developments in U.P. after Samajbadi Party came to power 
and Shri Akhilesh Yadav look over as the Chief Minister, 
within one and half months of his Chief Ministership 
‘Agency' from Lucknow has reported on 12.06.2012 that 
699 (six hundred ninety nine) Persons have been 
murdered. Besides, the same ‘Agency’ from Delhi has also 
reported on the same date that from the Kannauj 
Parliamentary seat vacated by Shri Akhilesh Yadav, his 
wife Smt. Dimple Yadav has been declared elected 
uncontested. 

3B. (ii) In Punjab out of 117 members elected to the 
Legislative Assembly in this 2012 election, 101 are 
crorepatis i.e. 86% of the total elected member are 
crorepatis, where as, in 2007 election their number was 77 
i.e. 67% of the total number of elected members. Thus in 
this election there has been an increase of 19% in 
crorepatis getting elected to the Punjab Legislative 
Assembly. In all probability in the year 2017, if Assembly 
Election will be held there it can be expected that, out of the 


245 


Digitized by srujanika@gmail.com 


Asok Das Memorial Lectures 


total number of members to be elected, 99% of them will be 
crorepatis elected to the Punjab Legislative Assembly. If the 
present trend of crorepatis and persons with criminal back 
ground getting elected in elections continue, quite possibly, 
after the 2019 general elections, the Parliament and the 
Assemblies will be dominated and monopolized only by 
capitalists/ crorepatis and criminals, they will rule the country 
and the remaining citizens constituting of more than 99.99 % of 
the total population. As regards, the left out, their 
Independence, democracy, so also dignity of individuals, as 
declared under the constitution of India to be secured, will be a 
day dream. Instead of “ the Rule by the People, of the People 
and for the People”, under democracy, there will be “ to 
Rule 'buy the People' and 'keep far off' the people” as is 
happening now. 

3C. From the 2012 assembly elections held in UP, Panjab, 
Uttarakhanda, Manipur and Goa, it is evident that it is mostly 
the multi millionaires/'crorepatis' and persons with alleged 
criminal back ground have found easy access to the 
Assemblies and hardly even the Lakhpaties. Thus it has become 
an impossibility for a common man, other wise qualified, 
eligible and may be most suitable, as well as deserving, to 
contest and succeed in the present day elections, in which 
politics appears to have been criminalized and criminals 
politicized. It is an accepted truth that the representation of 
multimillionaires in the two Houses of parliament and the 
Legislative Assemblies, in most of the states, is quite high. Thus 
our country is fast marching towards a capitalist country with 
autocracy, pushing behind socialism, posing an eminent danger 
to democracy. How to overcome the same isa serious problem. 
3D. Furtheriin the recent 2012 Rajya Sabha Elections, as the 
Election Commission, India, took very stringent and effective 
steps against horse trading, the age old technique of horse 
trading, appears to have been, in some States, replaced by 
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the new technique of 'trading with the staple Masters’ i.e. 
the Political Parties controlling the M.L.As. In result, such 
political parties allegedly were traded with and made not 
to set up any candidate to contest. As such, the so called 
independent candidates set up by the political party / 
parties in power got elected uncontested, although the 
political party /parties in power did not have the requisite 
magic number of Legislatures in their party / Parties to get 
elected the last candic ute set up by them as independent 
candidate. The new technique adopted also silenced the 
media, both Print and electronic. Apart form that there was no 
public criticism at all. 

3E. Apart from the above, the earlier criteria to contest for a 
seat in the council of states, falling vacant in a particular state / 
Union Territory, one must be an elector for a parliamentary 
constituency in the same State or Union Territory, the words 
“the same state or union territory” have been in the mean while, 
substituted by “India “, which defeats the very object of 
allotment of seats in the Council of States to each State and 
Union territories, as under The FOURTH SCHEDULE to the 
Constitution of India (Under Articles 4(1) and 80(2}). The 
provision relating to the same needs to be reversed and the old 
provision under Section 3 of The Representation of the People 
Act, 1951, as contained prior to the Amendment Act, 40 of 2003 
to the effect “in the same State or Union territory” in place of 
“India” be restored by anappropriate amendment. 

4. From the aforesaid analysis of facts, circumstances and their 
effect, it is amply clear that in the existing process of election, 
use of huge amounts of money and black money, free 
distribution of wine and intoxicating drugs to voters, acts of 
musclemen, abuse and misuse of official position and power, 
the role of political big-wigs play vital roles in winning 
elections. As reported by the Director General of C.B.I ‘black 
money’ in foreign banks is to the tune of over Rs. 24.5 (Twenty 
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Four Point Five) Lakh crores. Thus politics has been 
monopolized by the fabulously rich, and the big-wigs in politics. 
It is no more a service to the country/people but a lucrative 
profession, for gaining undue enrichment and to amass huge 
wealth. For some, it has become almost a family affair and is 
dealt like a Private Ltd. Company or a Partnership firm or even 
as a ‘princely estate’ with hereditary rights. Once elected as a’ 
member of the Parliament or the State Legislature, even if, 
there after defeated in the election, and or not given ticket to 
contest, or volunteers not to contest for any reason what so 
ever, one is assured of pension as also entitled for many other 
facilities and amenities. Minimum pension though is fixed, but 
notany reasonable period of membership fixed to be entitled to 
pension. What service one renders there after is immaterial. 
The sitting Parliamentarians and the Legislatures themselves 
demand for upward revision of their salary and other perks and 
unopposed get the bills to that effect passed. Therefore, to save 
democracy, the sovereignty, independence of the country as 
well as unity and integrity of the nation and its economy, its 
development and honesty in public life, in the larger interest of 
the Country and the Citizens, it is most urgently and essentially 
required of every conscious Citizen of India, and more so of the 
top intellectuals with honesty, integrity, character, 
accountability and patriotic feeling, to rise to the occasion and 
sacrifice, as was done during the freedom struggle, and 
demand for appropriate electoral reforms to save the country 
and the Indian Nation from the present crisis, otherwise India 
will soon loose its identity. Further, in view of the rapid 
deterioration in the democratic process of elections, it has lost 
sanctity, the Country has landed into rampant corruption, 
which seems to have been corporationized. On the top of all the 
above, uncontrollable terrorism all over, which is severely 
threatening democracy, independence and sovereignty of the 
country, as also security of life, liberty and protection of the 
properties of the citizens. In the present scenario, there is 
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absolutely no scope for a common man, without enormous 
riches and without capability of having the resources of 
musclemen, ‘black money’, free distribution of wine and 
intovicating drugs to voters, influence of official position and 
power, patronage of big wigs in politics etc; to contest in 
election and succeed. The guarantee provided to every 
qualified citizen to contest in any election has become almost a 
day dream. It is therefore very badly and urgently required to 
eliminate the use of black money/unaccountable huge sums of 
money, distribution of wine/tokens for supply of wine and 
intoxicating drugs to the voters, bribing the voters, frightening 
and pressurizing voters through musclemen, abuse and misuse 
of official position and power, use of vote Bank politics, 
appeasement, booth capturing and rigging, making false 
promises so also attractive promises if voted to power, surely 
meant to be never fulfilled, as well as taking shelter under 
casteism, communalism, regionalism and the like, used as 
weapons to succeed in elections. To eliminate all that and have 
free and fair elections, the Constitution of India and the 
Representation of People Acts, 1950 and 1951 and other 
relevant enactments, Rules and Orders have to be suitably 
amended and rigidly enforced to bring about total reforms, by 
which contesting candidates, their kith and kin, promoters and 
sympathizers, the political party(s) or associations or 
organizations and or Unions sponsoring such candidates in 
elections and or supporting contesting candidates in elections, 
so also the multimillionaires, the antisocials /mafia / 
musclemen as well as the men in power and position, the 
political big wigs, will have no access to mould the election 
process and the voters, as they wish and as per their dictations 
and give a good bye to the present practice which has created 
dangerous precedence. 


5. In view of the prevailing situation, as narrated herein 
before, to arrest the present trend, to achieve free and fair 
elections by eliminating use of 'black money‘ /huge sums of 
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money unaccountable for, musclemen, abuse and misuse 
of official Position and Power, and the influence of big wigs 
in politics, so also make the elections less expensive, by 
bringing in revolutionary changes in the existing election 
process, which is a must. For that suggestions made herein 
after need active consideration. For implementing the 
same selflessness and strong Political will Power is very 
much needed. 


(i). 


At least six months prior to the due date of expiry of 
tenure of the Legislative Assembly/ Parliament, including 
extended tenure, if any, the respective Government({(s) in 
power should be debarred from announcing and 
executing any development Project and/or Welfare 
Scheme, so also grant any gratification including debt 
relief / -'stribute any extra benefit to the people in general 
or particujar group or section of the society, including 
reducuo™ of fees structure relating to students 
educations all disciplines, free distribution of books, 
garments, Kit bag, bicycles, laptops etc. to benefit the 
School and College students and through the same also 
influence the parents any benefit to the youth/workmen 
/ Women/employees/officers and others, organizations/ 
associations / Trade Unions/institutions, as well as effect 
any upward revision of salary/wages D.A./A.D.A./Leave 
Travel Concessions/increase in GPF interest rates/grant 
any benefit financial or otherwise to any community or 
class including the BPL/the Minority Community, 
increase in the existing grant of subsidy or introduction of 
new subsidy grant, old age as well as widows 
pension/any increase in pension or other benefits to the 
employees/ freedom fighters /senior Citizens/ 
artists/Journalists/social workers, and not provide any 
relaxation in the taxes/duty, loan interest rates and or 
any benefits, special or otherwise, to the Industrialists, 
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the traders, workers, the agriculturists, the artisans, the 
organized and the unorganized labour and the 
employees, so also any benefit in the General Budget, or 
Supplementary Budget and or the Railway Budget, 
including reduction in passenger fares, or goods 
transport tariff, reduction in the prices of 
Petrol/diesel/LPG/ Kerosene and their products, Luxury 
goods, so also medicine and other essential commodities 
etc. Nor to lay any foundation, or hold any opening 
ceremony/Inauguration etc, which may directly or 
indirectly influence the voters and appease them. 
Similarly sanction and or use of Local Area Development 
Fund should be abandoned during the entire period 
aforesaid. Besides the above, issue of advertisements in 
National as well as loca! daily newspapers, periodicals, at 
the cost of the Government, concerning foundation laying 
or inauguration ceremonies and or for any development 
project etc., generally be banned for all times to come. 
(ii). The Prime Minister/Chief Minister, any Minister of the 
Center or State, the Speaker, Deputy Speaker , the 
Chief/Deputy Whip and like office holders, members of 
Planning Commission, Planning Board, Finance 
Commission, Pay Commission and such other 
Commissions, Politicians appointed/nominated as 
Chairman/Managing Director/Executive 
Director/Director/Chief Executive/ President of Public 
Sector Corporations/Public Sector Undertakings, 
Government Companies, State Cooperative Banks, 
Nationalized Scheduled Banks, Corporations, Local 
Bodies, Autonomous Bodies and the like, should not take 
any part, directly or indirectly, and or issue any statement 
‘~ ‘concerning ensuing election and or attend any 
public/group and or individual meeting/ concerning any 
election, during the above referred ban period of six 


251 


Digitized by srujanika@gmail.com 


(iii). 


(iv).. 


Asok Das Memorial Lectures 


months and till the ensuing election is over, except 
visiting his/her own constituency, if at all he /she is 
qualified to be a contesting candidate and files 
nomination for that And for that must not use office 
vehicle and or office staff, not even the security guards, 
except the security guard provided by the Returning 
officer in general to all such contesting candidates, not 
even the private secretary and or attendants, so also the 
local officers including the Police personnel, so also avail 
any circuit House, Inspection Bunglow or any such 
accommodation or guest house, facility, maintained by 
the Government , any public sector undertaking or 
Government Company or the like, as such facilities are not 
made available to other contestants not in power or 
position and should not charge T.A for visiting own 
Constituency. 

No sitting Member of Lok Sabha/Rajya Sabha/ Legislative 
Assembly/ Legislative Council be qualified to contest in 
the ensuring election for a seat falling vacant in any 
House, other than the House of which he/ she is a sitting 
member, unless tenders resignation from and quits any 
such office held and such resignation accepted before 7 
(seven) clear days of the date of filing nomination. No 
citizen qualified to contest in any election be qualified to 
simultaneously contest from more than one constituency 
and should also not be qualified to simultaneously 
contest both for Lok Sabha and Legislative Assembly. The 
existing law to that effect be suitably amended to make 
available equality before the Law and equal protection of 
the Laws as guaranteed under Article 14 of the 
Constitution of India, as a Fundamental Right under Part 
Il ofthe Constitution of India. 

The maximum Limit of Election Expenses as under the 
conduct of Election Rules 1961, under Rule 90 as 
substituted by S.O 425 (E) dated 22" February, 2011 w.e.f 
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23.2.2011 for Lok Sabha varying from Rs. 40,00,000/- 
(forty lakhs }) to Rs. 16,00,000/- ( sixteen lakhs ) and 
Legislative Assemblies from Rs. 16,00,000/- ( sixteen 
lakhs } to Rs. 8,00,000/- ( eight lakhs ) appear to have 
been fixed most arbitrarily, unfairly , unreasonably and 
without having any nexus with the object to be achieved, 
and more so without taking into account the extent of the 
area of each constituency, urban or rural, thickly 
populated or scattered its accessibility, the total number 
of voters in the constituency, so also the financial capacity 
of the ordinary citizen, since every qualified citizen has a 
right to contest, in any election, irrespective of his/her 
financial capacity/status. Therefore the same facilitates 
only the multimillionaires, the men with black money and 
the like and those candidates sponsored /supported by 
any political party{ies) rolling on wealth and highly 
discriminates and to the greatest prejudice of the 
common citizens, depriving them of the right to contest 
and succeed by facing the multimillionaires and the mafia 
as well as the musclemen with criminal back ground. 
Fixation of such maximum limit of election expenses have 
led not only to use of ‘black money’, free distribution of 
wine and intoxicating drugs also influence of musclemen, 
and anti-socials in elections, as well as for purchasing 
votes and adopting vote bank politics, so also other 
malpractices in elections to woo the voters, as well as to 
rampant political corruption, spread of crime and 
criminalization, high inflation, abnormal rise in cost of 
living index and consumer price index, thus heavily 
shakes the back bone of the common men in the country 
and weakens them, the same also affects development 
and in heavily devaluating the rupee. It is Pertinent to 
mention here that even in Panchayat 
/Municipality/Corporation elections some people 
unhesitatingly spend lakhs of rupees, similarly in 
assembly elections few crores and in Parliament as well 
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as Rajya Sabha elections spend several crores of rupees. 
As such, the maximum election expenses limits should 
be drastically reduced and refixed to maximum Rs 7 ( 
seven )} to 2 (two) lakhs for Loksabha, and Rs 2 ( two) to 1 
(one) Lakh for Legislative Assembly elections 
respectively. And such expenses be very strictly 
Scrutinized and Controlled. Who so ever is found to have 
spent or abated in spending, directly and or indirectly, 
individually or collectively, in excess of the above 
maximum limits of expenses, should be deemed to have 
committed an election offence, and if convicted, besides 
being sentenced to undergo Prescribed rigorous 
imprisonment and also pay heavy fine, and should also 
forfeit his seat, if elected. Similarly any body aiding and or 
abating in the Commission of such offence(s), including 
the political party(s) sponsoring and or supporting any 
such candidate, as well as any organization/ 
association/union or the like aiding or abating in 
committing such offence(s) be suitably punished and 
their registration/License, if any, be cancelled. The 
President/Working President/the Vice-President(s) the 
General Secretary/Secretary/organizing Secretary, who 
so ever is the executive officer of the political party 
organization/association/union concerned in 
committing, aiding and or abating any such offences shall 
be also squarely held to have committed such offence and 
liable to be suitably punished, if held guilty of committing 
and or abating such offence(s). The same will also be 
squarely applicable to each and every person(s) 
incurring/abating and or aiding in incurring any such 
expenses exceeding the maximum limits prescribed and 
in furtherance of the election prospects of any contesting 
candidate in the said election. Similarly who assists or 
abates in exceeding the prescribed limits of election 
expenses, which includes the expenses incurred by the 
contesting candidate shall, upon being found guilty be 
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suitable punished. The expenses incurred in the election 
of any contesting candidate by all such persons, parties, 
organization, associations, unions shall be taken together 
to arrive at the total expenses incurred, to find out 
whether such total expenses have exceeded the 
maximum limit of election expenses prescribed under 
the law. The existing law to that extent be suitably 
amended and strictly complied with. 

(v). The maximum numbers of vehicles to be used for the 
purpose of election by a contesting candidate, his/her 
election agent and other agents and workers including 
the political party(s)/association/organization/union 
sponsoring and or supporting any such candidate and or 
anybody interested in the election prospects of such 
candidate contesting for the Lok Sabha or the legislative 
Assembly election, taken together , should be maximum 
10 (Ten) and 3 (three) respectively of four wheelers with 
specific seating capacity, so also the number of three 
wheelers to be specified and limited by the Election 
Commission India, for all constituencies, as on all India 
basis taking into consideration all factors and 
circumstances. The registration number of the four and 
three wheelers to be used and its trade / make name 
should be furnished along with the name and address of 
the driver and his/her driving license number, so also 
Xerox Copy of the drivinglicense, with photo of the driver, 
and name and full address of the owner of the vehicle 
with telephone number, if any, be furnished to the 
Returning officer or his authorized officer, by each 
contesting candidate, and all others mentioned above, 
with in 72 ( seventy two hours) from the date and time of 
notification of the final list of the contesting candidates in 
the particular constituency. The Returning officer or any 
authorized officer, after receipt of the above particulars 
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and after scrutinizing the particulars furnished, and after 
totaling the number of vehicles whose Particulars thus 
furnished by the candidate himself and all others 
concerned, at the Returning Officer's discretion, 
eliminate and adjust the number of vehicles to the 
permissible maximum number only. And within 48 (forty 
eight) hours of receipt of above said particulars, 
permission letter(s) with all particulars to be issued by 
the Returning officer or his authorized officers to the 
contesting candidate and all others furnishing such 
particulars, about the vehicles to be used in the election 
for the particular candidate and no other vehicle at all to 
be used, without specific written permission of the above 
referred authorities, even in the event of replacement of 
any permitted vehicle. Every vehicle driver must carry 
either the original or an authentic Xerox copy of the 
permission granted, so also his/her driving license, 
which shall be duly inspected, from time to time, by 
officer(s) authorized in that behalf, so also the law and 
order authorities. The total number of such vehicles to be 
used for and on behalf of a candidate in the particular 
constituency, in the particular election should include the 
vehicles/s used by the candidate himself, him election 
agent, Workers and others so also by the political 
party{(s)/ association / organization/ union 
sponsoring/supporting the candidate in the said 
election, and all others interested in such candidate. 
Similarly the numbers of Banners, Posters/hoardings, 
cartoons, cut outs, and other publicity materials to be 
used by or for a contesting candidate, in a particular 
constituency, in the particular election, should be 
specified and limited to particular size and numbers, as 
may be specified by the Election Commission, India. 
Besides the above, no one else including political party 
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(Ss), organizations, association(s) , Union(s) and or 
individuals should use/issue any publicity material in 
excess of the above as Permitted by competent authority. 
No advertisement seeking votes should be made through 
the print and or electronic media by any body. Similarly 
the number of microphones, loudspeakers to be used for 
and by each contesting candidate should be limited to 
specific numbers, as specified by the Election 
Commission, India. No wall writing should be made 
concerning the election by any body, who so ever, and no 
film show, documentary, short film or otherwise be 
exhibited or shown or displayed concerning any 
contesting candidate. 

Only those vehicles whose particulars have been 
disclosed and duly permitted as above said, shall be used 
for the purpose of the particular contesting candidate, 
and only in the particular constituency. And any vehicle 
used in excess of the limit prescribed above, for which no 
specific permission in writing with particulars is issued 
by the above said competent authority shall be seized and 
confiscated to the State. Similarly, the driver be also 
punished for committing/abating such an election 
offence and further his/her driving license and 
registration be cancelled. No vehicle, two wheeler, three 
wheeler, auto, rickshaw, cart or the like be used for 
transporting any voter(s), except the voter's o\vn vehicle, 
if any, for his /her own transport up to the prohibited 
area. Any vehicle found used carrying voters, other than 
the owner and owner's family members who are voters, 
shall be seized and confiscated, the driver immediately 
arrested with out any warrant of arrest and suitably 
punished for committing and or abating such an election 
offence. 
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(vii).Issue and distribution of appeals/hand bills/hand 
outs/token/chirkutislip containing the name of the 
candidate, his svmbol, name and serial number of the 
voter (s) in the particular part of the voters list, the place 
of the booth and the like, to each holding or voter(s) in 
the holding or village, street etc, could be made only prior 
to 96 (Ninety Six) hours of the date and time of 
commencement of polling. There should be no character 
assassination or vilification by any one against any other 

„ concerned in the election and violation of all the same be 
declared and treated as an election offence. No 
token/slip/chit for issue of wine/any 
intoxicant/drug/money and or anything in kind be 
issued and or distributed and any such 
action/Commitment and its abatement shall be an 
election offences duly Punishable. 

(viii).All kinds of electioneering , meetings, publicity works, 
door to door campaign/voters approach/canvassing and 
the like should be completely banned, abandoned and 
stopped 96 ( ninety six) hours preceding the date and 
hour ({ time) of commencement of the poll (voting) and 
continuance of the said ban/abandon shall be till the 
completion of the polling. No candidate/election 
agent/worker and or office bearer/worker/agent of any 
political party (s) sponsoring and or supporting any 
contesting candidate and or any group of 
person/individuals/association/organization/union 
and or their agents or representatives interested in any 
contesting candidate(s) including the candidate himself 
or his election agent, his kith or kin, any outsider ( not 
belonging to the particular constituency), armed or 
unarmed, should visit the constituency or any part of the 
constituency, for any purpose what so ever, during the 
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said period of 96 ( ninety six) hours prior to the time of 
commencement of polling so also during the period of 
polling and until four hours after completion of the 
polling. Any violation of the above by any body be deemed 
as an election offence duly punishable. No one shall, after 
issue of the election notification and 24 (Twenty Four) 
hours till after the declaration of election results. visit any 
constituency with arms/weapons, other than the Law 
and Order authorities and the security personnel 
deputed for purpose of the election and or accompanying 
the Election Officer and his party. Any violation of the 
above shall be deemed to be an election offence, the 
person(s) carrying arms/weapons be immediately 
arrested without any warrant of arrest, the same be 
seized and confiscated, and the person(s) committing 
and or abating of any such offence, upon conviction be 
duly sentenced to imprisonment and also fine as would 
be prescribed. 

(ix). Election offences mentioned in the preceding paras be 
declared as cognizable, non-bailable, and expeditiously 
tribal by the court of Sessions and concluded within a 
maximum period of six months from the date of 
commencement of trial. Such trial should continue from 
day to day on all working days. If found guilty of 
commission and or abatement, on conviction, a 
contesting candidate, he/she should forfeit his seat, if 
elected, and in addition to that sentenced to undergo 
rigorous imprisonment for a term exceeding five years up 
to ten years and also to pay a fine of rupees three lakhs, 
and failing to pay the fine serve an additional sentence of 
three years rigorous imprisonment, to run one after the 
other. Besides be also debarred from conuesting any 
election for a period of six years commencing since his 
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release after serving the sentences above said. So far the 
political party (s) / Association / Organization / Union 
and their officers / office bearers upon conviction for any 
such election offence, their license/registration be 
cancelled for a period of six years, the vehicle (s) involved 
be seized and confiscated, the license of the driver be 
seized and cancelled, besides every 
officer/President/working President/Vice- 
President/Secretary/ General Secretary/Organizing 
Secretary/Treasurer and or any other officer/office 
bearer/ member responsible for committing and/or 
abating the said offence, upon conviction be sentenced to 
rigorous imprisonment for a period of not less than five 
years up to ten years and also to pay a fine of three lakhs of 
rupees and failing to pay the fine to serve rigorous 
imprisonment for a further period of three years to run 
one after the other, and be debarred for a period of six 
years since his release for contesting in any election. As 
regards other persons including the owner of the 
defaulting vehicle(s) held guilty of committing and or 
abating any such offence({s), shall upon conviction be 
sentenced to similar rigorous imprisonment and fine and 
also debarred from contesting in any election for a period 
of six years since his release. 

Any form of approach, canvassing, issue of fatuwa in the 
name of religion or otherwise by religious leaders and 
others, so also regionalism, caste, creed and community 
based appeals, should be totally banned and declared as 
election offences punishable with rigorous 
imprisonment with exemplary fine as mentioned above. 
No political meetings group or otherwise, should be held 
in any religious place like Temple, Math, Church, Masjid, 
Gurudwara, and the like place or any place of worship. No 
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religious head/deputy head or the like should take part, 
directly or indirectly in any election. All the above be 
treated as election offences for committing and or abating 
which, on conviction be sentenced to rigorous 
imprisonment and also fine as afore mentioned, and any 
person so convicted and sentenced will be debarred from 
contesting in any election for a period of six years since 
his release. 


The state shall publish a booklet, meant for each 
constituency, containing the photo of each contesting 
candidate, his/her name, age, father and mother's name, 
full address, telephone number(s) e-mail addresses, if 
any, qualification, past experience, post(s) held if any, 
previous conviction and sentence for offence (s) 
established, so also present criminal offences alleged 
against, charges framed, under which sections, trial 
proceedings, the stage of the trial and the court (s) in 
which pending, including the case(s) number(s). Political 
party(s), if any, to which belongs/belonged and or 
sponsored by, Position if any, held in the said party and 
since when, and other relevant particulars, including 
annual income of self and spouse, source of income, value 
of the properties owned, self and family members, bank 
accounts and deposits, account numbers including the 
Banker's name and address, cash in hand, shares held and 
its details, fixed deposits etc, and gold/silver/diamond 
ornaments etc, their quantity, weight and approximate 
value, number of vehicle owned, possessed, by self and 
family members, their approximate value and etc and 
such other relevant particulars as furnished by each 
contesting candidate. Any suppression of material fact(s) 
and or misstatement shall construe an election offence 
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attracting suitable punishment as afore mentioned, so 
also forfeiture of the seat, if elected, and also other legal 
consequences. The booklet should be in local languages 
so that the electors in the particular constituency can 
understand the same. It should also contain a list of 
contesting candidates and the symbol allotted to each 
candidate specified against his/her name. The date and 
time of commencement and closure of polling (voting). 
One copy of such booklet be supplied to each holding 
at the door step, upon due receipt. Besides one copy 
of the same be hung up in each of the Public places 
like, School, Panchayat Office and like public 
place/places within each booth area. The State shall 
create awareness of the electors and through loud 
speaker(s) announce in the entire constituency the 
date and time of commencement and closure of 
polling ( voting ) and other details including conduct 
and restrictions. The electors must be made to know 
of the location of the booth each one will go for casting 
vote, so also requested to attend the booth and cast vote 
according to ones choice, freely, fairly and without any 
undue influences, threat or fear. If any help needed should 
immediately contact the available Law and order 
authority near the booth or nearest place. The voter must 
carry his / her photo Identity card for due verification and 
without such verification will not be permitted to enter 
the booth and vote. Except the voter for purpose of 
casting vote, no one will have any right to enter any booth 
or go near any booth, including its premises and precinct 
extending over two hundred meters, if violated, it will be 
deemed as an election offence duly punishable, apart 
from being immediately arrested without any warrant of 
arrest and taken to custody. 
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(xii).It should be mandatory for each and every registered 
political party to periodically ({ as provided for under their 
party constitution / bye laws) hold election of its 
officers/ office bearers including executive committee 
members. Its constitution / Bye- law should be so 
amended to provide for accommodation of 1/3" of total 
number of members as officers/ office bearers and 
executive committee for women. The Trade Unions Act, 
1926 and the Societies Registration Act, 1860 should also 
be accordingly amended. Democratic process and secret 
ballot system must be followed in such elections. And the 
Election/Returning Officer should be a top ranking 
officer in the Ministry/ Department of Labour, Center or 
State, not below the rank of Joint Labour Commissioner 
in the case of national parties, and for others not below 
the rank of Deputy Labour Commissioner, and the 
political party (s) should abandon the practice of the 
party High Command and or remote control holder or any 
external force/authority, nominating someone as the 
President and / or other office bearer and executive 
committee members, declaring the same person or 
persons as elected uncontested, giving it the colour of 
unanimity, secretly ascertained by an observer 
nominated by the High Command or any such 
authority/ force. Distribution of party tickets to contest in 
elections should be decided by the officers/office 
bearers/selection committee and not arbitrarily 
/applying discretion by any one including the High 
Command and or any other authority as above said. The 
process of distribution of tickets to contest must be 
transparent, Proven honesty, integrity, character, 
accountability, caliber, efficiency, objectivity and 
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absolutely free from criminal back ground and the like 
should be the sole criteria for allotment of Party ticket 
and or support. One of the causes of failure of democracy 
in the country, possibly is that political parties coming to 
power do not follow democracy in running their party 
organization, could it be ever expected of them to run the 
Government, if voted to power, following democratic 
process ? Unfortunately, these days, in Indian Political 
Parties, top intellectuals with vast experience, proven 
integrity, honesty, efficiency, character and outstanding 
personality are not well come, and unwanted, rather 
wanted are film actors and actresses, yes man and blind 
followers. That is why the standard of discussions and 
deliberations in the Parliament and the state Legislatures 
have much deteriorated, besides exhibition of 
indiscipline in the Sacred Houses, often witnessed 
through the electronic media. 
(xiii) Practice of pre-electoral alliances to share seats and 
contest election with common agenda, common 
- understanding, with acceptable ideology, and after the 
election forming coalition government, is 
understandable, but not opportunistic alliance after the 
elections to share power which, after bitterly fighting 
with each other in the election, amounts to betraying the 
electorate and undemocratic. Such alliances/coalition 
partnership should be banned by a new enactment, so 
also outside support to the party seeking to form the 
government, even on issue based, but without sharing 
Ministerial responsibility, is dangerously bad and 
undemocratic.- Such practices make the government 
weak, shaky, unstable, and it fails to maintain Law and 
order. Such practices should be banned by new 
enactment. 
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Here one is reminded of the statement of Dr. 


B.R.Ambedkar the Chairman of the Constitution Draft 
Committee, inthe Constituent Assembly as follows:- 


“I have not the least doubt in my mind, whether the 


future Government provides relief to the People or not, our 
future Government must do one thing-they must maintain a 
stable Government and maintain Law and Order”. 


(xiv). 


(xv). 


The TENTH SCHEDULE under Articles 102(2) and 
191(2) needs drastic amendment to disqualify any 
form of defection, even merger of parties, so as to 
avoid opportunistic defection and merger. Member 
representatives desirous of and adopting defection 
or merger should be declared disqualified, 
similarly for cross voting, such sitting members 
must first vacate their seats and with the changed 
status must seek fresh mandate from the 
electorate. 

Norms for recognition of State political party(s) have 
been laid down by the Election Commission, India, to 
garner (1) at least six percent of total votes polled in 
Assembly Election and (2) win at least two seats, which 
have been upheld by the Supreme Court of India. So far 
the clause(1) is concerned, it is O.K., but the clause(2) 
does not appear to be rational and not in consonance 
with Article 14 of the Constitution of India, since the 
number of seats in the Legislative Assemblies vary 
from 403 in U.P. to 30 in Puducherry, it should therefore 
be 2% of the total number of seats allotted to the 
particular Legislative Assembly, subject to a minimum 
of two seats, which ever is higher. Similar norms be 
fixed for National Parties as well. Besides, the annual 
accounts of all registered Political Parties, including the 
details of the amount(s) of donations received and the 
donor should mandatorily be maintained and annually 
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audited by specified C.A. and duly checked by 
prescribed authority. True copy of its balance sheet 
with Profit and Loss Account be regularly furnished to 
the Election Commission, India, within a specified 
period, failing which no such political party be allotted 
with election symbol and allowed to take part in any 
election for a specified period and until fully complying 
with the above requirements continuously for a period 
of three years. Similarly for failure to lodge election 
expenses by the candidate in due time, the political 
party, if any, sponsoring/supporting such candidate 
should also be made answerable and punished like the 
candidate. 
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Asok Das was a bom genius, 
revolutionary, legal luminary and a 
legend. He was born on ah a 
and was reared by amongst Pundits 

Satyabadi School. The Pundits TOC 
revolutionaries in character and 
influenced him a lot. Had he been living 
today we would have celebrated his birth 
centenary in a different manner. But that 
was not to be. Death snatched him away 
on 11th May, 1986 from us. But it could 
not stop remembering him. Death could 
not put a shroud over his memorable 


activities, sacrifices and significant 


contributions to the society. 


As a lawyer he created precedence in 
many cases. He was the first President 
of Forward Bloc in Odisha as desired by 
Netaji Subhas Chandra Bose. He was 
instrumental in bringing social justice for 
the common man. As an Advocate 
General of Odisha his intellectual 
acumen for smooth functioning of the 
Government created history in many 
Asok Das lived as a fighter and died as a 
fighter too. He will be remembered as a 
crusader against feudalism and 
colonialism. His relentless fight for 
socialism and rule of law for the common 
man has tremendous impact on people, 
cutting across cel streams of 
profession. 


Asok Das Memorial Trust was created to 
remember this great human being for his 
deeds and under its auspices organized 
Memorial Lectures in which eminent 
people of different walks of life delivered 
speeches on the subjects of public 
interest. We have compiled them for the 
benefits of the younger generation. This 
is first of its kind in Odisha. Asok Das 
was a trend-setter in a true sense. This 
book is a fitting tribute to him. 
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